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DISCUSSION: The waiver application was denied by the Field Office Director, Newark, New
Jersey, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
sustained.

The applicant 1s a native and citizen of Jordan who was found to be inadmissible to the United States
pursuant to section 212(a)(2)(A)(GXI) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ TIB2(a)(2)(A)YXIXD), for having been convicted of a crime involving moral turpitude. The
applicant’s spouse and child are U.S. citizens. He seeks a waiver of inadmissibility in order to reside
in the United States.

The field office director found that the applicant had failed to establish extreme hardship to a
qualifying relative and denied the Application for Waiver of Grounds of Inadmissibility (Form
[-601) accordingly. Field Office Director’s Decision, at 5, dated July 23, 2008.

On appeal, counsel for the applicant asserts that the decision is arbitrary, capricious and an abuse of
discretion. Form I-290B, at 2, received August 8, 2008.

The record includes, but is not limited to, counsel’s appeal letter, prior AAO decistons and
documents submitted with the applicant’s Form [-601 application. The entire record was reviewed
and considered in arriving at a decision on the appeal.

The record reflects that the applicant was convicted on June 15, 1994 under New Jersey Statute
2C:5-2 of conspiracy to commit theft by deception in the third degree under New Jersey Statute
2C:20-4. He received three years of probation, 150 hours of community service, and various fees.
The AAO notes that conspiracy involves moral turpitude when the underlying crime involves moral
turpitude. Matter of Flores, 17 &N Dec. 225, 228 (BIA 1980). As such, the AAO will address the
underlying crime of theft by deception. New Jersey Statute 2C:20-4, in effect at the time of the
applicant’s conviction, states:

A person is guilty of theft if he purposely obtains property of another by deception. A person
deceives if he purposely:

a. Creates or reinforces a false impression, including false impressions as to law,
value, intention or other state of mind; but deception as to a person's intention to
perform a promise shall not be inferred from the fact alone that he did not
subsequently perform the promise;

b. Prevents another from acquiring information which would affect his judgment of a
transaction; or

c. Fails to correct a false impression which the deceiver previcusly created or
reinforced, or which the deceiver knows to be influencing another to whom he
stands in a fiduciary or confidential relationship.
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The term “deceive” does not, however, include falsity as to matters having no pecuniary
significance, or puffing or exaggeration by statements unlikely to deceive ordinary persons in
the group addressed.

The AAQ finds that this is a crime involving moral turpitude as it involves deception. See generally
Matter of McNaughton, 16 1&N Dec. 569 (BIA 1978). As such, the applicant is inadmissible under
section 212(a)(2)(A)1)(I) of the Act for committing a crime involving moral turpitude.

Section 212(a)2) of the Act states in pertinent part:
Criminal and related grounds. —
(A)  Conviction of certain crimes. —

(1) In general. — Except as provided in clause (ii), any alien
convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

(D a crime involving moral turpitude (other than a
purely political offense) or an attempt or
conspiracy to commit such a crime...is
inadmissible.

Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraphs
(A)(ixI), (B), (D), and (E) of subsection (a)2) and subparagraph (A)1)(II) of such
subsection insofar as it relates to a single offense of simple possession of 30 grams or
less of marijuana . . ..

(1) (A) in the case of any immigrant it is established to the satisfaction of
the Attorney General [Secretary] that —

5} . . . the activities for which the alien is
inadmissible occurred more than 15
years before the date of the alien’s
application for a visa, admission, or
adjustment of status,

(i1) the admission to the United States of
such alien would not be contrary to the
national welfare, safety, or security of
the United States, and

(iii}y  the alien has been rehabilitated: or
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(B) in the case of an immigrant who is the spouse, parent, son, or daughter of
a citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
|Secretary| that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully resident spouse, parent,
son, or daughter of such alien . . .

In examining whether the applicant is eligible for a waiver, the AAO will assess whether he meets
the requirements of section 212(h)(1)(A) of the Act. The record reflects that the activity resulting i
the applicant’s conviction occurred prior to December 29, 1993, the date of his arrest. The AAO notes
that an application for admission or adjustment of status is considered a “continuing” application and
“admissibility is determined on the basis of the facts and the law at the time the application 1s finaily
considered.” Matter of Alarcon, 20 1.&N. Dec. 557, 562 (BIA 1992) (citations omitted). The date of
the Form 1-485 decision is the date of the final decision, which in this case, must await the AAQ’s
finding regarding the applicant’s eligibility for a waiver of inadmissibility. As the activities for
which the applicant is inadmissible occurred more than 15 years before the date of his adjustment of
status “application”, he meets the requirement of section 212(h)(1)(A)(i) of the Act.

The record does not reflect that admitting the applicant would be contrary to the national welfare,
safety, or security of the United States. The record reflects that the applicant has a wholesale bread
company. The record includes federal tax returns for him and his spouse which indicate financial
stability. There is no indication that the applicant has ever relicd on the government for financial
assistance. The record includes a June 21, 2007 letter from the Superior Court of New Jersey,
Passaic Vicinage, which reflects that the applicant’s probation was closed on March 12, 1998 with
all conditions met and fines paid in full. The applicant has not been convicted of any crimes since
his June 15, 1994 conviction. In addition, there is no indication that the applicant is involved with
terrorist-related activities. Accordingly, the applicant has shown that he meets the requirement of
section 212(h)(D(A)(ii) of the Act.

The applicant has shown by a preponderance of the evidence that he has been rehabilitated per
section 212(h)(1 )Y A)(iii) of the Act. As discussed above, the record reflects that the applicant has not
been convicted of any crimes since his June 15, 1994 conviction, and his probation was closed on
March 12, 1998 with all conditions met and fines paid in full. His September 9, 1994 judgment of
conviction states that he was willing to cooperate with law enforcement. He has conducted himself
well since that time, including caring for his family. The record does not reflect that the applicant
has a propensity to engage in further criminal activity. Accordingly, the applicant has shown that he
meets the requirement of section 212¢h)(1)(A)(ii1) of the Act.

Based on the foregoing, the applicant has shown that he is eligible for consideration for a waiver
under section 212(h)(1)(A) of the Act.

The granting of the waiver is discretionary in nature. The favorable factors include the applicant’s
U.S. citizen spouse and child, filing of tax returns and hardship to his family members which would
result from a finding of inadmissibility.
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The unfavorable factors include the applicant’s criminal conviction, unauthorized period of stay and
unauthorized employment.

Although the applicant’s criminal history is serious and cannot be condoned, the AAO finds that the
applicant has established that the favorable factors in his application outweigh the unfavorable
factors.

In discretionary matters, the applicant bears the full burden of proving his eligibility for
discretionary relief. See Matter of Ducret, 15 1&N Dec. 620 (BIA 1976). Here, the applicant has
met that burden. Accordingly, the appeal will be sustained.

ORDER: The appeal is sustained.




