
- identifYing data deleted to 
prevent clearly unwarranted 
invasion of per~onal privac: 

PUBLIC COpy 

DATE: JUL 01 2011 Office: BANGKOK. !IIAILAND HI ... 

IN RE: Applican!: 

U.S. Department of Homeland Sccurit) 
I J,S, 11l11llit!ralion alld Cili/,cnship Services 
AdminisLraLive Appeals ornec (1\1\0) 
20 Massachusetts I\\'e .. N.W .. MS 20YO 
V\"ashill~!p!l. DC 20S'h9-2090 
U.S. Litizens ip 
and Immigration 
Services 

APPLICATION: Appl ication for Waiver of Grounds of Inadm issibil ity undcr section 2 I 2( a)(9)(8) of the 

Immigration and Nationality Act. 8 U.s.c. Ii I I 82(a)(9)(8). section 212(h) of the 

Immigration and Nationality Act. 8 U.S.c. !i 1182(h) and section 212(i) of the 

Immigration and Nationality Act. 8 u.s.c. 9 1182(i) 

ON 8EHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your easc. All of the documents 

related to this matter have been returned to the office that originally decided your ease. Please be advised that 

any further inquiry that YOlll11ight have concerning YOLlr case Illllst be tl1ade to that office. 

7j]jt 
'Perry Rhew 

Chief. Administrative Appeals Onice 

www,uscis.gov 



Page 2 

DISCUSSION: The waiver application was denied by the District Director, Bangkok, Thailand. 
The matter is now bef(lre the Administrative Appcals Office (AAO) on appeal. The appeal will be 
sustained. 

The applicant is a native and citizen of Pakistan who was !(llll1d to be inadmissible to the United 
States pursuant to section 212(a)(2)(A)(i)(1) of the Immigration and Nationality Act (the Act), 
8 U.S.c. § 1182(a)(2)(A)(i)(II), for having commitied a crimc involving moral turpitude, section 
212(a)(6)(C)(i) of the Act, 8 U.S.c. § I I 82(a)(6)(C)(i). for attempting to procure admission through 
fraud or willful misrepresentation of a material illct, and seelion 212(a)(9)(B)(i)(I1) of the Act, 
8 U.S.c. § I I 82(a)(9)(B)(i)(II), for having bcen unlawfully present in the United States for more 
than one year and seeking readmission within ten ycars or his last departure li'om the United States. 
The applicant's spouse and two children are U.S. citizens and ilc seeKs a waiver of inadmissibility in 
order to reside in the United Statcs. 

The district director found that the applicant had lailed to estanlish extreme hardship to his spouse 
and the application was denied accordingly. lJecision of Ihe fJi.l/ricl Direclor, dated September 23, 
2008. 

On appeal. counsel states that the district director improperly minimized the claimed hardships and 
details the hardship that the applicanCs spouse would experience if the applicant is inadmissible to 
the United States. Form 1-2Wlii. dated October 19.2008. 

The record includes, but is not limited to. counsel's letter, medical records for thc applicant's spouse, 
the applicant's spouse's statements, the applicant's statements, letters or support, psychological 
evaluations of the applicant's spouse and country conditions inflJrlnation on Pakistan. The entire 
record was reviewed and considered in rendering a decision on the appeal. 

The record reflects that the applicant attempted to procure admission to the United States on 
September 18, 1992 by presenting a photo-substituted passport. 13ased on this misrepresentation, the 
applicant is inadmissible undcr section 212( a it 6)( C)( i) of the Act. which provides, in pertinent part:. 

(i) Any alien who. by fraud or willfully misrepresenting a material fact. seeks to 
procure (or has sought to procure or has procured) a visa, other 
doculllentation, or admission into the United Stales or other benefit provided 
under this Aet is inadmissible. 

Section 212(i) of the Act provides that: 

(I) The Attorney (jenera] Inow the Secretary "I' Homeland Security (Sccretary)] 
may, in the discretion of the Atlorney General ISecretaryl, waive the 
applicalion of clause (i) of subsection (u)(6j(C) in the case of an alien who is 
the spouse. son or daughter of a lJnited Statcs citizcn or of an alien lawfully 
admitted for permanent residence, if it is established to the satisj~lction of the 
Attorney Cienerull:',ccreturyl thattllc refusal oru(llllission lo the United States 



of such immigrant alicn would result in extreme hardship to the citizen or 
lawJully resident spouse or parent of such an alicn. 

The record also reflects that the applicant was ordered excluded in absentia on february 23, 1993; 
he filed a Form 1-485, Application to Register Permanent Residence or Adjust Status, on March 20, 
1997; the underlying Form 1-130, Petition J()!' Alicn Relativc. was found to be null and void on 
November 18, 1997; the Form 1-485 was denied on November 18, 1997; he liled a second Form 1-
485 on April 3D, 2001; and he was removed on April 29. 2003. The applicant accrued unlawful 
presence from November 18, 1997. the date on which his first Form 1-485 was denied. until April 
30,2001, the date on which his second Form 1-485 was liled. The applicant is inadmissible to the 
United States under section 212(a)(9)( B )(i )(11) of the Act I()!' being unlawfully present in the United 
States for a period of more than one year and seeking readmission within ten years of his April 29, 
2003 departure 11'om the United States. 

Section 212(a)(9)(B) of the Act provides. in pertinent part: 

(B) Aliens Unlawfully Prcsent.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more. and who again seeks 
admission within j 0 years of the date of sueh 
alien's departure or removal from the United 
States, is inadmissihle. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United Statcs citizen or 
of an alien lawfully admitted (or permanent residence, if it is established to 
the satisfaction of thc Attorney General I Sccretary] that the refusal of 
admission to such immigrant allen would result in extreme hardship to the 
citizen or lawfi.dly resident spouse or parent of such alien. 

Section 212(a)(9)(B)(v) of the Act provides jtlr a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: 

The Attorney General i nllW Secrctar) of Ilomcland Security J has sole discretion to 
waive clause (i) in the case of an immigrant who is llie spouse or son or daughter of a 
United Slates citizen 0;' of an alien lawi'ully admitted j(lr permanent residence. if it is 
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established ... that the reilisal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spollse or parent of sllch alien. 

The district director found that the applicant is inadmissible pursuant to scction 212(a)(2)(A)(i)(I) of 
the Act for committing a crime involving moral turpitude by violating a protective order in 1997. 
The record reflects that the applicant was convicted or violating a protective order under Virginia 
Statutes § 16.1-253.2 on February 27. 199X. The AAO notes that this is the applicant's only 
conviction. The AAO will not address whether this is a crime involving moral turpitude. However, 
even assuming it is considered a crime involving moral turpitude, the applicant would be eligible for 
the petty ol1'ense exception under scction212(a)(2)(A)(ii)(1I) orthe Act as the maximum penalty for 
the crime is one year and he did not receive a sentence or more than six months. As such, he is not 
inadmissible under section212(a)(2)(A)(i)(i) of the Act. 

Section 212(a)(2)(A) of the Act states in pertinent part. that: 

(i) [Alny alien convicted oC or who admits having committed. or who admits 
committing acts which constitute the essential elements llj~ 

(I) a crimc involving moral turpitude (other than a purely 
political unense) or un atlempt or conspiracy to commit such 
a crime ... is inadmissible. 

(ii) Exception.-Clausc (i)(ii shall not apply to an alien who committed only one CrIme 
if-

(II) the maximulTI pcnalty possible J(1I' the crime or which the alien was 
convictcd (or which the alien aamits having comrnittcd or of which the 
acts that the alien admits havin" committed constituted the essential 
elements) did not exceed imprisonment for one ycar and. if the alien was 
convicted of such crime, the alien was not scntenced tu a term of 
imprisonmcnt in excess of (, lTIontlb (regardless ,,f the cxtent to which 
the scntence was ultimately executed). 

A waiver of inadmissibility under scction 212( a)(9)(8)( vi of the Act and section 212(i) of the Act is 
dependent on a showing that the bar to admission imposes extreme hardship on a qualifying relative, 
which includes the lJ.S. citi;-;en or lawi"u.ly residtnt spouse or parent of the applicant. Ilardship to 
the applicant or his children can be considered only insollll' as it results in hardship to a qualifying 
relative. The applicant's spousc is thc only qual dying relative in this casc. If extrcme hardship to a 
qualifying relative is established. the applicanl is statutorily eligihle for a waivcr. and LJSCIS then 
assesses whether a favorable exercisc or discretion is warranteci. See Maller oj"JvJendez-Moralez, 21 
I&N Dec. 296, 301 (BrA 1 (96). 
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Extreme hardship is "not a clelinablc tcrm of lixed and intlexibk content or meaning," but 
"necessarily depends upon the lucts and circull1stances peculiar to each case." Moller of' Hwang, 
10 I&N Dec. 448, 451 (BIA 19(4). In Maller of Cervonlc.l-(jol1~({le:;:. the Board provided a list of 
factors it decmed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dcc. 5(,0, 565 (BIA I (99). The hlctors includc the presence of a lawful 
pemJanent resident or United States citizen spouse or parent in this country: the qualifying relative's 
family ties outside the United States: the conditions in the country or countries to which the qualifying 
relative would relocate and the cxtent of the qualifying relativc's tics in such countries: the financial 
impact of dcparture Ii'om this country: and signilicant conditions of hcalth. particularly when tied to an 
unavailability oj' suitable medical care in the country to which the qualifying relative wOLr1d relocate. 
Id. The Board added thai not all of the l'oregoing factors necd be analyzed in any given case and 
emphasized thal the list 01 factors was not exclusive. Jd at 566. 

The Board has also held that the common or typical results or rcmoval and inadmissibility do not 
constitute extreme hardship, and has lisled certain individual hardship factors considered common 
rather than extreme. These iilctorS include: economic c\rsadvantage, loss of eurrcnt cmployment 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, sevenng community ties .. cultural readjustment after living in the 
United States for many years, cultural adjustment of qualilYing relatives who have never lived 
outside the United States. ini'erior economic ami educational oppol'\unities in the foreign country, or 
inferior medical facilitics in the foreign country. See genero//I' MaficI' of Cervantes-Gonzalez, 22 
I&N Dec. at 568; Maller o{l'iir;h, 21 1&1" Dec. 627. 632-33 (BIA 1996): Moller of/ge, 20 I&N Dec. 
880,883 (BIA 1994): Malter oINg(ji, 19 I&N Dec. 245. 246-47 (Col11m'r 1984): Maller ojKim, IS 
I&N Dec. 88,89-90 (BiA 1974); Maller ofShllllghnes.IY, 12 I&N Dec. 810, 8 I -' (BIA 1(68). 

However, though hardships nlay not bc extreme when considered abstractly or individually, the 
Board has made it clear that "'I rJelevClm factors, though not extreme in themselves, must be 
considered in the aggregate in determining whethcr extremc hardship exists." Muller ojO-J-O-, 21 
I&N Dec. 381, 383 (RIA 1996) (quoting Mullcl' o(ige, 20 I&N Dec. at 88:2). The adjudicator "must 
consider the entire runge of faelOro conecrni,'g hardship In th"ir [otality and determine whether the 
combination of hardships take;, thc casc beyond those hardships ordinarily associated with 
deportation." lei. 

The actual hardship associated with an abstract hardship hlclOr such as lillnily separation. economic 
disadvantage, cultural readjustment, et cetera. difkrs in nature and sevcrity depending on the unique 
circumstances oj' each ease, a' cioes the cumul"tive hardship a qualifying relative experiences as a 
result of aggregated indi vidual hardships. See <c.g., Maller of hill!; Chih Aao (lnd Mei Tsui Lin, 23 
I&N Dec. 45, 51 (BIA 20(Jl) (distinguislmlg A/ulla ofl'iich regardJng hardship faced by qualifying 
relatives on the basis of variations in till' length oj'rcsi,dcncl' In tne \ Initec1 States and the ability to 
speak the language or the country to whicll Iltey wULlld rej,'"ate). For examplc. though family 
separation has been fuund In be ,1 common le';lIlt oj' imlcllllis!'ibility or rellilwaL separation from 
family living in the \Jnited States can also he the l110st important single hardship factor in 
considering hardship in the aggregate. Sec "'a/ciLio-Salcido, 138 F,3d at 1293 (quoting Conll'eras­
Buenfi/ v. INS. 7121'.20401. 40:; (9th Cil'. ]W;:\)j: h1l1 sec '\1ulla oj;Vgai, 1'.1 I&N Dec. at 247 
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(separation of spouse and children ['rom applicant not cxtrcmc hardship due to connicting evidence 
in the record and because applicaJ1t and spouse had been voluntarily separated hom one another for 
28 years). Therefore. we consider the totality oj' the circumstances in determining whether denial of 
admission would result in extreme hardship to a qualij'yinL! relative. 

The applicant's spouse statcs that the applicant lives in a small town in Pakistan: he does not have a 
job or means or income: and he docs not have Cl house or the basic necessities oj' life. Applicant's 
Spouse's First Statement. undated. The applicant's spouse states that the U.S. Department of State 
continues to warn U.S. citizens of non-essential travel to Pakistan: there arc suicide bombings, 
kidnappings and threats directed at lJ.S. nationals and it would not be wise to put her children in this 
situation; and the applicant lives with his parents and siblings. AJiplican/'s "I)()Use's Second 
Statement, dated October 20. 2')OR. The AAU notes the February 2. 20 II U.S. Department of State 
Travel Warning for Pakistan which details the sl:curity issues there. The travd warning states that 
terrorist groups continue to seek opportunitics 10 attack locations where U.S. citizens congregate or 
visit, U.S. citizens have bcen victims of attacks in the past few years and reports of religious 
intolerance rose in 2010. US. iJeparll'rlenl ,,(Slate havel IFarnin!'.JiJr ]'akislw1, dated Fchruary 2. 
2011. The record also includcs country conuillons doc1ll1lel1lation rellecting general issues in 
Pakistan. These issues include numerous and persistent human rights abuses and suicide bombings. 

The applicant's spouse states that she has unbearable back pain. Applicant's Spouse',I' Slatement. 
The record contains a r--.europsychological Evaluation of the applicant's spouse prepared by_ 

and dated June 25. 2008. The evaluation stat"s thaI the applicant's spouse is taking 
medication for pain-related issues. headaches and anxiety. In addition the evaluation diagnoses the 
applicant's spouse with adjustment disorder with depressed mood ano expresses concern regarding 
the ability of the applicant's spouse to "pro\'ide competent. independcnt parenting to her children." 

contains a psychOlogical evaluation of the applicant's spouse prepared by _ 
and dated February 26, 2Um. The evaluation states that lhe applicant's spouse is 

suffering from moderate clinical depression. intense anxiety. and agitation. In addition. the record 
reflects that the applicant's spOllse has heen treated j(l!' recurrent migraine headaches, irritable bowel 

I - - • • 

syndrome and lumhar spine disc disease. I.e/lt'/' 1/'{//J1 • outed October 6, 2007. 

Counsel states thaI the applicant was the sok supporter 0'- :IIS lamily based on his employment as a 
limousine driver. Fimn 1-2YI!/J. Counsel statcs that t!le applicant's spouse and children have been 
deprived of the iinancial and emotional support of the appliull1c: and the applicant's spouse suffers 
from financial distres;, and mental and physicc! disabilities cA;)l:erbated by thc loss or the applicant. 
Counsel '.I' Leller, dated Octobcr 1". 2008. The apnlicant SPlll"C makes similar claims. Applicanl's 
Spouse ',I' First Stalemenl. Tnc rcc()l'd inclu<ks c\l(k:1C(, tnat the applicant wlll'ked j'or a limousine 
company and ha;, an offer or cmployment u[>(:lI return to the l illiled States. Thc psychologist states 
that the applicant's spollse ha'; never held i' job and shc live;: wilh her children in her brother's 
basement. Nellrol',\yclwiogi. '(II Fvuillal ion. 'ihe appl ieall!' s SpOUSI~' S friend states that the 
applicant's spousc's health has been deteriorating: she has lIli>;rainc headaches and !'evcrs on a 
regular basis: she cares I(l!' hel mOl her who :las "cveral medical issues: and it has bcen draining for 
her to be a single parcnt rius:ng two clllldn:n. I.e/I('/' ./rOIlI ~ undated. The record 
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includes older medical records reflecting that the applicant's spouse has had vascular and tension 
type headaches and her older child has had enwlIonal dillicultie" since the applicant's removal. 

The applicant's spouse states that her mental and physical conditions continuc to deteriorate due to 
separation fi'om the applicant: at times she hecomes lost and confused: her children arc suffering as 
can be seen in their appearance. habits and physical aprearance: her children do not sleep or eat 
properly and arc always anxious: and she is not able to give her children the necessary time and 
attention due to her physical and rsychological prohlems. ;ll'l'licaJ1/'s '~I){)lIse '.1 S/olemen/. The 
psychologist states that diagnostic considerations for the applicant's spouse include adjustment 
disorder with deprcssedl11ood. 

Considering the uniquc combination ot' hardship (~,ctorS. which include country conditions in 
Pakistan, the living conditions of the applicant in Pakistan, the applicant's spouse's medical and 
emotional issues, the appiicani"s spouse's diriiculties in raisil1~! her children without ihe applicant's 
assistance and thc financial issues, the AA(J finds tl1at applicant's spouse would sutTer extreme 
hardship either on relocation to Pakistan or if she were to remain in the United Stales without the 
applicant. 

The AAO additionally finds 11m the appiic8111 merns a waiver 01' inad;11issibility as a matter of 
discretion. In discretionary malters, the alien bears the hurd en of proving eligihility in terms of 
equities in the Unitcd States which are not outweighed bv adverse bctors. See Maller of T-S-Y-, 
71&N Dec. 582 (BiA 1957). 

In evaluating whether sectlon 212(11 II i )( tJ) reliel' is warranteci in tile exercise of 
discretion, thc (actors adversc to the alien inclClcie the nature and underlying 
circumstances of the exclusion ground at issue, the prcs1cncc of additional significant 
violations of this country's immigration laws. the existence of a criminal record, and 
if so, its nature and scriousness. and thc presence of other evidencc indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The 
favorable considerations include {,unily tics in lh·: Unitc:d States, rcsldcncc of long 
duration in this country (particularly where alien bcgan residencv at a young age), 
evidence of hardship to thc alien allcl his fHlllilv if he is excluded and deported, 
service in this country'" Armcd I'"orcl';; a history "r stalok ell1plovment. the existence 
of property or business lie,;, evidence ,)1 value Llr ser, i',:c ill the colllll1unity. evidencc 
of genuinc rchabtlitatioll if il criminal t ~cord exist:;, atW otiler evidence attesting to the 
alien's good character (e.g .. aflidmils (i"t1l11 famity, friends und rcsponsible 
comll1 un it)' representati ves). 

See Maller o!Mcndcz-!\1%!e:. ::' I Ic'H, Dec. :,')1\ ]01 (PIA IV)(,). TI1(' /VJ) emst then, "I Blalance 
the adverse (actors eviden:;inl' an alien's umk:·:iri,l.,ilit:, as it p"rlllallent residellt with the social and 
humane cOllsiderations presented on til',' ,Jlien',; behalf to dctcTI')lnt' whether tlw grallt ofrcliefin the 
exercise of discretion appears to he in lhe he'st inte'"Cst:· of 1I"c country." lei. at jO(). (Citations 
omitted). 
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The adverse 1~lctors in the present case arc the applicant's unlawrul presencc and unauthorized 
period of stay. criminal conviction. cxclusion order. misrepresentation. 1~lilure to appear for his 
exclusion hearing and unauthorized cmployment. 

The favorahle factors include tile presencc or the applicant's U.S. citizen spouse and children. 
extreme hardship to his spouse. reporting I'l!' the Special Registration Program. the lack of a criminal 
record since 1998 and Ictters reflecting gooc\nlrmJi character. 

The AAO finds that the violations eOl11lllitkd by the applicar" are scrious in nature and cannot hc 
condoned. Nevertheless. the i\!\() linds that wkcn togcther. the 1~1\'()rable lilctors in thc present case 
outweigh thc adversc iuctors. slich lhat a I~,v()rubie exercise oj' discrction is WlII ranted. Accordingly. 
the appeal will be sustaincd. 

ORDER: The appeal is sustained. The application is approved. 


