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APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(h) of the
Immigration and Nationality Act, 8 U.S.C. § 1182(h)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
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Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the Director, California Service Center. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Cuba who was found to be inadmissible to the United States
pursuant to section 212(a)(2)(A)(i)(D) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(I), for being convicted
of a crime involving moral turpitude. The applicant is married to a U.S. citizen and has five U.S.
citizen children. He seeks a waiver of inadmissibility under section 212(h) of the Act, 8 U.S.C.
§ 1182(h) in order to reside in the United States.

In a decision, dated October 16, 2008, the director found that the applicant had failed to establish
that his inadmissibility would cause extreme hardship to his qualifying relatives. The application was
denied accordingly.

In a Notice of Appeal to the AAO (Form [-290B), dated November 17, 2008, counsel states that the
applicant provided sufficient evidence and/or claims of extreme hardship to his qualifying relatives
if he is forcibly removed from the United States. He states that he will be submitting additional
evidence.

Section 212(a)(2)(A) of the Act states, in pertinent parts:

(1) [A]lny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

)] a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

(i) Exception.—Clause (i)(I) shall not apply to an alien who committed only one crime
if-

(I) the crime was committed when the alien was under 18 years of age, and the
crime was committed (and the alien was released from any confinement to a
prison or correctional institution imposed for the crime) more than 5 years before
the date of the application for a visa or other documentation and the date of
application for admission to the United States, or

(II) the maximum penalty possible for the crime of which the alien was
convicted (or which the alien admits having committed or of which the acts that
the alien admits having committed constituted the essential elements) did not
exceed imprisonment for one year and, if the alien was convicted of such crime,
the alien was not sentenced to a term of imprisonment in excess of 6 months
(regardless of the extent to which the sentence was ultimately executed).

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 1&N Dec. 615, 617-
18 (BIA 1992), that:
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[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.

(Citations omitted.)

On August 2, 2000 the applicant was charged with sexual battery by force under Fla. Stat.
§ 794.011(5) and kidnapping under Fla. Stat. § 787.01(2) for events that occurred on June 18, 2000.
On November 30, 2000 these charges were amended to aggravated battery and kidnapping. The
record then indicates that on December 1, 2000 in Dade County, Florida the applicant was charged
with aggravated battery causing great bodily injury under Fla. Stat. § 784.045 (1)(A)!1 and § 777.011
for the same events, which occurred on June 18, 2000. On December 6, 2000 the applicant pled
guilty to the charge as a second degree felony and was sentenced to five years probation. For a
felony of the first degree, the maximum term of imprisonment is 30 years or, “when specifically
provided by statute, by imprisonment for a term of years not exceeding life imprisonment.” See Fla.
Stat. § 775.802.

Fla. Stat. § 784.045 provides:
(1)(a) A person commits aggravated battery who, in committing battery:

1. Intentionally or knowingly causes great bodily harm, permanent disability, or
permanent disfigurement; or

2. Uses a deadly weapon.

(2) Whoever commits aggravated battery shall be guilty of a felony of the second
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Fla. Stat. § 784.045 provides:

(1) Unless otherwise provided by law, whenever a person is charged with a felony,
except a felony in which the use of a weapon or firearm is an essential element, and
during the commission of such felony the defendant carries, displays, uses, threatens
to use, or attempts to use any weapon or firearm, or during the commission of such
felony the defendant commits an aggravated battery, the felony for which the person
is charged shall be reclassified as follows:

(a) Inthe case of a felony of the first degree, to a life felony.
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(b) In the case of a felony of the second degree, to a felony of the first degree.
(c) In the case of a felony of the third degree, to a felony of the second degree.

The AAO notes that the Eleventh Circuit Court of Appeals has held that aggravated battery, which
includes the use of a deadly weapon or results in serious bodily injury, is a crime involving moral
turpitude. See Sosa-Martinez v. U.S. Atty. Gen., 420 F.3d 1338, 1342 (11™ Cir. 2005). The AAO
finds the applicant inadmissible under section 212(a)(2) of the Act.

The waiver for inadmissibility under section 212(a)(2)(A)(1)(I) of the Act is found under section 212(h)
of the Act. That section provides, in pertinent part:

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive
the application of subparagraph (A)(i)(I) . . . of subsection (a)(2). .. if -

(B) in the case of an immigrant who is the spouse, parent, son, or daughter
of a citizen of the United States or an alien lawfully admitted for
permanent residence if it is established to the satisfaction of the Attorney
General [Secretary] that the alien's denial of admission would result in
extreme hardship to the United States citizen or lawfully resident spouse,
parent, son, or daughter of such alien . . .

A section 212(h) waiver of the bar to admission resulting from violation of section 212(a)(2)(A)(1)(1)
of the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen
or lawfully resident spouse, parent, son, or daughter of the applicant. Hardship to the applicant is not
a consideration under the statute and will be considered only to the extent that it results in hardship
to a qualifying relative. The qualifying relatives in this case are the applicant’s spouse and five
children. If extreme hardship to the qualifying relative is established, the Secretary then assesses
whether an exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 1&N Dec. 296
(BIA 1996).

Because the applicant’s offense of aggravated battery is a violent crime, the applicant must prove
“exceptional and extremely unusual hardship” to a qualifying relative, so the AAO will evaluate
whether the evidence meets this standard. 8 C.F.R. § 212.7(d). In order to show “exceptional and
extremely unusual hardship,” the applicant must show more than “extreme hardship.” See Matter of
Monreal-Aguinaga, 23 1&N Dec. 56, 62 (BIA 2001) (holding in cancellation of removal case that
the “standard requires a showing of hardship beyond that which has historically been required in
suspension of deportation cases involving the ‘extreme hardship’ standard™). The hardship “must be
substantially beyond the ordinary hardship that would be expected when a close family member
leaves this country,” and is “limited to truly exceptional situations.” Id. (internal quotation marks
omitted). However, the applicant need not show that hardship would be unconscionable. Id. at 60.

Family separation must be considered in determining hardship. In Salcido-Salcido v. INS, 138 F.3d
1292 (9th Cir. 1998) the Ninth Circuit discussed the effect of emotional hardship on the alien and her
husband and children as a result of family separation. The Ninth Circuit stated that “the most
important single hardship factor may be the separation of the alien from family living in the United
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States” and that there must be a careful appraisal of “the impact that deportation would have on
children and families.” Id. at 1293. Furthermore, the Ninth Circuit indicated that “considerable, if
not predominant, weight,” must be attributed to the hardship that will result from family separation.
Id. In Yong v. INS, 459 F.2d 1004 (9th Cir. 1972), the Ninth Circuit reversed a BIA decision
denying an application for suspension of deportation. The Ninth Circuit noted that “[s]eparation
from one's spouse entails substantially more than economic hardship." Id. at 1005.

The record of hardship contains two undated letters from S i Miami
Gardens, Florida indicating that two of the applicant’s children are enrolled in the school.

The AAO notes that the record does not establish that the applicant’s qualifying relatives would
experience exceptional and extremely unusual hardship as a result of the applicant’s inadmissibility
that would meet the heightened hardship standard set forth in 8 C.F.R. § 212.7(d). The burden of
proof in this proceeding lies with the applicant, and “while an analysis of a given application includes a
review of all claims put forth in light of the facts and circumstances of a case, such analysis does not
extend to discovery of undisclosed negative impacts.” Matter of Ngai, 19 I&N Dec. at 247.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of establishing that the application merits approval remains entirely with the
applicant. See section 291 of the Act, 8 U.S.C. § 1361. The applicant has not met that burden.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.



