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DISCUSSION: The waiver application was denied by the Field Office Director, Philadelphia,
Pennsylvania, and is now before the Administrative Appeals Office (AAQ} on appeal. The appeal
will be dismissed.

The applicant is a native and citizen of Kenya who was found to be inadmissible to the United States
pursuant to section 212(a)(2)(A)i)1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182¢a)(2)(Axi) ]y, for having been convicted of a crime involving moral turpitude. The
applicant’s spouse is a U.S. citizen. He seeks a waiver of inadmissibility in order to reside in the
United States.

The field office director found that the applicant had failed to establish that extreme hardship would
be imposed on his spouse and denied the Form I-601, Application for Waiver of Grounds of
Inadmissibility. Field Office Director’s Decision, dated June 17, 2009.

On appeal, counscl asserts that the applicant’s spouse would experience extreme hardship due to her
medical condition. Form I-290, received July 15, 2009.

The record includes, but is not limited to, counsel’s brief, the applicant’s spouse’s medical records,
and the applicant’s spouse’s statement. The entire record was reviewed and considered in arriving at
a decision on the appeal.

The record of conviction reflects that the applicant was convicted of indecent assault on May 26,
2005 under subsection (a)(1) of Pennsylvania Statutes Title 18, §3126(a), which stated at the time of
conviction:

(a) Offense defined.--A person who has indecent contact with the complainant or
causcs the complainant to have indecent contact with the person is guilty of
indecent assault if:

{1) he does so without the consent of the other person;

{2) he knows that the other person suffers from a mental disease or defect which
renders him or her incapable of appraising the nature of his or her conduct;

(3) he knows that the other person is unaware that a indecent contact is being
committed;

(4) he has substantially impaired the other person's power to appraise or control
his or her conduct by administering or employing, without the knowledge of the
other drugs, infoxicants or other means for the purpose of preventing resistance;

{5) the other person is in custody of law or detained in a hospital or other
institution and the actor has supervisory or disciplinary authority over him; or
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(6) he is over 18 years of age and the other person is under 14 years of age.

The term “indecent contact” is defined as “Any touching of the sexual or other intimate parts of the
person for the purpose of arousing or gratifying sexual desire, in either person.” 18 PA Cons. Stat.
§3101.

N

It 1s noted that the instant case arose in the third circuit. Therefore, in this case, the AAQO 1s bound
by precedent decisions of the circuit court of appeals for the third circuit. See N.L.R.B. v. AshkenaZy
Property Management Corp.. 817 F.2d 74, 75 (9th Cir. 1987) (administrative agencies are not {ree to
refuse to lollow precedent in cases originating within the circuit).

The categorical inquiry in the 3™ Circuit consists of looking “to the elements ol the statutory offense
... to ascertain that least culpable conduct hypothetically necessary to sustain a conviction under the
statute.” Jean-Louis v. Holder, 582 F.3d 462, 465-466 2009 (3 Cir. October 6, 2009).
The “inquiry concludes when we determine whether the least culpable conduct sufficient to sustain
conviction under the statute “fits” within the requirements of a CIMT.” Id. at 470. However, if the
“statute of conviction contains disjunctive elements, some of which are sufficient for conviction of
[a CIMT] and other of which are not . . . [an adjudicator] examin[es] the record of conviction for the
narrow purpose of determining the specific subpart under which the defendant was convicted.” Id.
at 466. This is true “even where clear sectional divisions do not delineate the statutory variations.”
fd. In so doing, an adjudicator may only look at the formal record of conviction. [d. The third
circult has held that a conviction for indecent assault under Pennsylvania Statutes Title 18, §3126(a)
is a crime involving moral turpitude as “it combines a reprehensible act with deliberate conduct.”
Mehboob v. Artorney General, 549 F.3d 272, 274 (3d Cir. Nov. 26, 2008)

In addition, in Matter of §-, 5 I&N Dec. 686 (BIA 1954), the Board held that the crime of indecent
assault on a female under section 292(a) of the Canadian Criminal Code, although not stawatorily
defined, involved moral turpitude because the crime denotes depravity. 5 I&N Dec. 686, 688.
Furthermore, in Matter of Z-, 7 I&N Dec. 253, 255 (BIA 1956), the Board found indecent assault in
violation of section 6052 of the General Statutes of Connecticut, Revision of 1930, involved moral
turpitude. An indecent assault is described as consisting “of the act of a male person taking indecent
liberties with the person of a female or fondling her in a lewd and lascivious manner without her
consent and against her will, but with no intent to commit the crime of rape.”

Based on the forgoing, the AAO finds that the applicant’s conviction was for a crime involving
moral turpitude and he is therefore inadmissible under section 212(a)(2)(A)(1)(I) of the Act for
having been convicted of a crime involving moral turpitude. The applicant does not contest this
finding on appeal.

Section 212(a)(2)(A) of the Act states in pertinent part, that:

(1) {Ajny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of-




(D a crime involving moral turpitude (other than a purcly
political offense) or an attempt or conspiracy to commil such
acrime . . . is inadmissible.

Section 212¢h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraphs
(AY1(D), (B), (D), and (E) of subsection (a}2) and Subparagraph (AX1)(II) of such
subsection insofar as it relates to a single offense of simple possession of 30 grams or
less of marijuana .

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of
a citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
[Secretary] that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawlully resident spouse, parent,
son, or daughter of such alien . . .

A waiver of inadmissibility under section 212(h) of the Act is dependent on a showing that the bar to
admission imposes cxtreme hardship on a qualifying relative, which includes the U.S. citizen or
tawfully resident spouse, parent, son or daughter of the applicant. Hardship to the applicant can be
considered only insofar as it results in hardship to a qualifying relative. The applicant’s spouse s the
only qualifying relatives in this case. The record is not clear as to the legal status of the applicant’s
daughter and stepdaughter. If extreme hardship to a qualifying relative is established, the applicant
15 statutorily eligible for a waiver, and USCIS then assesses whether a favorablc exercise of
discretion 1s warranted. See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang.
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list ol
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 &N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country, the qualifying relative’s
family ties outside the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the qualifying relative’s ties in such countries; the financial
impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given casc and
emphasized that the list of factors was not exclusive. Id. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than cxtreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard of living, inability to pursue a chosen profession,
separation from family members, severing community ties, cultural readjustment atfter living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
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outside the United States, inferior economic and educational opportunities in the foreign country, or
inferior medical facilities in the foreign country. See gererally Matter of Cervantes-Gonzalez, 22
(&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Martter of {ge, 20 &N Dec.
880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’'r 1984); Matter of Kim, 15
1&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually. the
Board has made it clear that “[rlelevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of O-J-0-, 2]
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 [&N Dec. at 882). The adjudicator “must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.” fd.

The actual hardship associated with an abstract hardship factor such as family separation, cconomic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate). For example, though family
separation has been found to be a common result of inadmissibility or removal, separation {rom
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai. 19 I&N Dec. at 247
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence
in the record and because applicant and spouse had been voluntarily separated from one another for
28 years). Therefore, we consider the totality of the circumstances in determining whether denial of
admission would result in extreme hardship to a qualifying relative.

Counsel states that the applicant’s spouse’s medical condition is an ongoing, cvolving situation
therefore there is not much more evidence to submit; she has a previous history of emotional distress
and this can only exaggerate the extreme hardship she is experiencing due to her breast cancer 1ssucs
and the applicant’s deportation. Brief in Support of Appeal, undated. The record reflects that the
applicant’s spouse was diagnosed with breast cancer; she underwent surgery on July 6, 2009; and her
return to work date has yet to be determined. Medical Letter, dated July 2, 2009.

The record does not include medical evidence that the applicant’s spouse has a previous history of
emotional distress. The record is not clear as to the results of the applicant’s surgery, her prognosis
or whether she could receive treatment in Kenya. The record does not include any other evidence of
hardship should the applicant’s spouse relocate to Kenya. As such, the record does not include
sufficient evidence of financial, medical, emotional or other types of hardship, which in their totality,
establish that a qualifying relative would experience extreme hardship upon rclocating to Kenya.
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The applicant’s spouse states that she was diagnosed with breast cancer and depression: the applicant
has been her only support during this difficult time; and she needs him mentally, physically,
emotionally and financially. Applicant's Spouse’s Statement, undated. The record does not include
supporting documentary evidence that the applicant is providing financial, emotional or physical
support to his spouse. The record does not include any other evidence of hardship should the
applicant’s spouse remain in the United States. The record does not include sufficient evidence of
financial, medical, emotional or other types of hardship, which in their totality, establish that a
qualifying relative would experience extreme hardship upon remaining in the United States.

A review of the documentation in the record fails to establish the existence of extreme hardship to a
qualifying relative caused by the applicant’s inadmissibility to the United States. Having found the
applicant statutorily ineligible for relief, no purpose would be served in an additional discussion of
whether he merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act.
8 US.C. § 1361, Here, the applicant has not met that burden. Accordingly. the appcal will be
dismissed.

ORDER: The appeal 1s dismissed.



