
PlJBLIC COpy 

Date: APR 2 3 2012 Office: OAKLAND PARK FILE: 

IN RE: Applicant: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 2l2(h) of the 
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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § I03.5(a)(1 )(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 
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Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Oakland Park, 
Florida, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed as the applicant is not inadmissible under section 212(a)(2)(A)(i)(I) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), and the waiver application IS 

unnecessary. The matter will be returned to the field office director for continued processing. 

The applicant is a native and citizen of Peru who was found to be inadmissible to the United States 
pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The applicant 
sought a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h). The 
field office director concluded that the applicant failed to establish that her bar to admission would 
impose extreme hardship on a qualifying relative, and denied the Application for Waiver of Grounds 
of Inadmissibility (Form 1-601) accordingly. Decision of the Field Office Director, dated September 
16,2009. 

On appeal, counsel for the applicant asserts that the applicant is not inadmissible under section 
212(a)(2)(A)(i)(I) of the Act, as the offense for which she was convicted does not constitute a crime 
involving moral turpitUde. Brieffrom Counsel, submitted October 9,2009. 

The record contains, but is not limited to: a brief from counsel; documentation in connection with 
the applicant's criminal conviction; and documentation to support that the applicant's husband will 
suffer hardship should the present waiver application be denied. The entire record was examined in 
arriving at a decision on the appeal. 

Section 212(a)(2)(A) of the Act states, in pertinent parts: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... 
is inadmissible. 

(ii) Exception.-Clause (i) (I) shall not apply to an alien who committed only one crime 
if-

(I) the crime was committed when the alien was under 18 years of age, and 
the crime was committed (and the alien was released from any confinement 
to a prison or correctional institution imposed for the crime) more than 5 
years before the date of the application for a visa or other documentation and 
the date of application for admission to the United States, or 

(II) the maximum penalty possible for the crime of which the alien was 
convicted (or which the alien admits having committed or of which the acts 
that the alien admits having committed constituted the essential elements) 
did not exceed imprisonment for one year and, if the alien was convicted of 
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such crime, the alien was not sentenced to a term of imprisonment in excess 
of 6 months (regardless of the extent to which the sentence was ultimately 
executed). 

The Board oflmmigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that: 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general.. .. 

In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have found moral turpitude to be present. 
However, where the required mens rea may not be determined from the statute, moral 
turpitude does not inhere. 

(Citations omitted.) 

The applicant's case arises within the jurisdiction of the Eleventh Circuit Court of Appeals, which has 
recently reaffirmed the traditional categorical approach for determining whether a crime involves moral 
turpitude. See Fajardo v. Attorney General, 659 F.3d 1303, 1310 (11 th Cir. 2011) (finding that the 
Congress intended the traditional categorical or modified categorical approach to be used to determine 
whether convictions were convictions for crimes involving moral turpitude and declining to follow the 
"realistic probability approach" put forth by the Attorney General in Matter of Silva-Trevino, 24 I&N 
Dec. 687 (A.G. 2008)). In its decision, the Eleventh Circuit defined the categorical approach as 
'''looking only to the statutory definitions of the prior offenses, and not to the particular facts underlying 
those convictions.'" 659 F.3d at 1305 (quoting Taylor v. United States, 495 U.S. 575,600 (1990)). The 
court indicated, however, that where the statutory definition of a crime includes "conduct that would 
categorically be grounds for removal as well as conduct that would not, then the record of conviction -
i.e., the charging document, plea, verdict, and sentence - may also be considered." 659 F.3d at l305 
(citing Jaggernauth v. Us. Att'y Gen., 432 F.3d l346, 1354-55 (lIth Cir. 2005)). 

The record shows that the applicant was convicted of knowingly possessing a forged, counterfeited, 
altered, or falsely made lawful permanent resident card under 18 U.S.C. § 1546(a) for her conduct on 
or about July l3, 2005. Based on this conviction, the field office director determined that the 
applicant is inadmissible under section 212(a)(2)(A)(i)(I) of the Act. 

At the time of the applicant's conviction, 18 U.S.C. § 1546 provided, in pertinent part: 

Fraud and misuse of visas, permits, and other documents 

(a) Whoever knowingly forges, counterfeits, alters, or falsely makes any immigrant or 
nonimmigrant visa, permit, border crossing card, alien registration receipt card, or 
other document prescribed by statute or regulation for entry into or as evidence of 
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authorized stay or employment in the United States, or utters, uses, attempts to use, 
possesses, obtains, accepts, or receives any such visa, permit, border crossing card, 
alien registration receipt card, or other document prescribed by statute or regulation 
for entry into or as evidence of authorized stay or employment in the United States, 
knowing it to be forged, counterfeited, altered, or falsely made, or to have been 
procured by means of any false claim or statement, or to have been otherwise 
procured by fraud or unlawfully obtained; or 

Whoever, except under direction of the Attorney General or the Commissioner of the 
Immigration and Naturalization Service, or other proper officer, knowingly possesses 
any blank permit, or engraves, sells, brings into the United States, or has in his 
control or possession any plate in the likeness of a plate designed for the printing of 
permits, or makes any print, photograph, or impression in the likeness of any 
immigrant or nonimmigrant visa, permit or other document required for entry into the 
United States, or has in his possession a distinctive paper which has been adopted by 
the Attorney General or the Commissioner of the Immigration and Naturalization 
Service for the printing of such visas, permits, or documents; or 

Whoever, when applying for an immigrant or nonimmigrant visa, permit, or other 
document required for entry into the United States, or for admission to the United 
States personates another, or falsely appears in the name of a deceased individual, or 
evades or attempts to evade the immigration laws by appearing under an assumed or 
fictitious name without disclosing his true identity, or sells or otherwise disposes of, 
or offers to sell or otherwise dispose of, or utters, such visa, permit, or other 
document, to any person not authorized by law to receive such document; or 

Whoever knowingly makes under oath, or as permitted under penalty of perjury under 
section 1746 of title 28, United States Code, knowingly subscribes as true, any false 
statement with respect to a material fact in any application, affidavit, or other 
document required by the immigration laws or regulations prescribed thereunder, or 
knowingly presents any such application, affidavit, or other document which contains 
any such false statement or which fails to contain any reasonable basis in law or fact--

Shall be fined under this title or imprisoned not more than 25 years (if the offense was 
committed to facilitate an act of international terrorism (as defined in section 2331 of 
this title)), 20 years (if the offense was committed to facilitate a drug trafficking 
crime (as defined in section 929(a) of this title)), 10 years (in the case of the first or 
second such offense, if the offense was not committed to facility such an act of 
international terrorism or a drug trafficking crime), or 15 years (in the case of any 
other offense), or both. 

On appeal, counsel asserts that the applicant's offense did not constitute a crime involving moral 
turpitude, as she only possessed an altered immigration document, without evidence that she used it 
or intended to use it. Upon review, the AAO agrees that the applicant's conviction was not for a 
crime involving moral turpitude. In Matter of Serna, 20 I&N Dec. 579, 586 (BIA 1992), the Board 
of Immigration Appeals (BIA) addressed whether the offense of simple, knowing possession of 
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illegal documents constitutes morally turpitudinous conduct, and concluded that "the crime of 
possession of an altered immigration document with the knowledge that it was altered, but without 
its use or proof of any intent to use it unlawfully, is not a crime involving moral turpitude." 18 
U .S.C. § 1546( a) proscribes a range of conduct, including simple, knowing possession of illegal 
documents, possession of illegal documents with an intent to use them, and forgery of illegal 
documents. The records associated with the applicant's conviction make clear that she was convicted 
only under the clause of 18 U.S.C. § 1546(a) that addresses simple, knowing possession of illegal 
documents. Under the reasoning of the BIA in Matter of Serna, the applicant's offense does not 
constitute a crime involving moral turpitude. 

Based on the record, the AAO finds that the applicant is not inadmissible under section 
212(a)(2)(A)(i)(I) of the Act. The record does not show that she is inadmissible under other 
provisions of the Act. The waiver filed pursuant to section 212(h) of the Act is therefore 
unnecessary. As the applicant is not required to file a waiver application, the appeal of the denial of 
the waiver will be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 
8 U.S.C. § 1361. The applicant has met that burden. Accordingly, the appeal will be dismissed, and 
the matter will be returned to the field office director for continued processing. 

ORDER: The appeal is dismissed as the waiver application is unnecessary. The field office director 
shall reopen the denial of the Form 1-485 application on motion and continue to process the 
adjustment application. 


