U.S. Department of Homeland Security

U.S. Citizenship and Immigration Services

Administrative Appeals Office (AAO)
identiinng data deleted to 20 Massachusetts Ave., N.W., MS 2090

prevent clearly unwarranted ¥/plingon, DC_ 20539-20%

. itizenship
invasion of personal privacy and Immigration
Services

PUBLIC COPY

1o

Date:

Office: FRANKFURT riLE
FEB 2 7 2012
IN RE: Applicant: | NG

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(h) of the
Immigration and Nationality Act, 8 U.S.C. § 1182(h)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
/é' Perry Rhew

Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the Field Office Director, Frankfurt,
Germany, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of Germany who was found to be inadmissible to the United
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1182(a)(2)(A)(i)1), for having been convicted of a crime involving moral turpitude,
section 212(a)(2)(A)(i)(II) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(II), for having been convicted of a
controlled substance violation, and section 212(a)(2)(C)(i) of the Act, 8 U.S.C. § 1182(a)(2)(C)(i), for
illicit trafficking in a controlled substance. She seeks a waiver of inadmissibility in order to reside in
the United States with her U.S. citizen husband.

The field office director denied the Form I-601 waiver application because no waiver is available
under the Act for the applicant’s inadmissibility under sections 212(a)2)(A)(1)(II) and
212(a)(2)(C)(i) of the Act. Decision of the Field Office Director, dated August 28, 2009.

On appeal, counsel for the applicant asserts that the applicant's convictions should not be deemed
effective for immigration purposes, as they did not meet the standards of criminal proceedings in the
United States. Counsel contends that the applicant’s husband will suffer extreme hardship should the
present waiver application be denied.

The record contains, but is not limited to: briefs from counsel; documentation in connection with the
applicant’s criminal convictions; and a statement from the applicant’s husband. The entire record
was reviewed and considered in rendering this decision.

Section 212(a)(2) of the Act states in pertinent part:
Criminal and related grounds. —
(A) Conviction of certain crimes. —

(i)  In general. — Except as provided in clause (ii), any alien convicted of,
or who admits having committed, or who admits committing acts which
constitute the essential elements of —

(D a crime involving moral turpitude (other than a purely
political offense) or an attempt or conspiracy to commit
such a crime, or

(I)  a violation of (or conspiracy or attempt to violate) any law
or regulation of a State, the United States, or a foreign
country relating to a controlled substance (as defined in
section 102 of the Controlled Substances Act (21 U.S.C.
802)), is inadmissible.



Page 3

(ii) Exception.—Clause (i)(I) shall not apply to an alien who committed only
one crime if-

D the crime was committed when the alien was under 18 years
of age, and the crime was committed (and the alien was
released from any confinement to a prison or correctional
institution imposed for the crime) more than 5 years before
the date of the application for a visa or other documentation
and the date of application for admission to the United States,
or

(I)  the maximum penalty possible for the crime of which the
alien was convicted (or which the alien admits having
committed or of which the acts that the alien admits having
committed constituted the essential elements) did not exceed
imprisonment for one year and, if the alien was convicted of
such crime, the alien was not sentenced to a term of
imprisonment in excess of 6 months (regardless of the extent
to which the sentence was ultimately executed).

(C)  Controlled Substance Traffickers - Any alien who the consular officer or the
Attorney General knows or has reason to believe--

(i) s or has been an illicit trafficker in any controlled substance or in any
listed chemical (as defined in section 102 of the Controlled Substances
Act (21 U.S.C. 802)), or is or has been a knowing aider, abettor,
assister, conspirator, or colluder with others in the illicit trafficking in
any such controlled or listed substance or chemical, or endeavored to
do so . .. is inadmissible.

The record shows that the applicant was convicted in Germany of assisting in the trafficking of a
narcotic substance (methamphetamine) for her conduct in or about November 2006. On appeal, counsel
asserts that the conviction did not meet the standards of criminal procedure in the United States, as the
conviction was based solely on confessions, with no rights read and no appearances by attorneys.
However, the applicant has not provided any information on the German criminal justice system that
supports that standards there fall short of those deemed sufficient in the United States. The applicant
has not established that she was denied representation in her proceedings. The AAO is not persuaded
that a conviction based on testimony is not reliable, as the record shows that the applicant herself
confessed to her wrongdoing that resulted in the charge. The applicant has not asserted or shown that
her confession was involuntary. The record does not show that the applicant asserted innocence or
contested her conviction at any time. In relation to his points on the applicant’s conviction, counsel cites
unpublished decisions of the Ninth and Eleventh Circuit Courts of Appeals. However, decisions of the
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Ninth and Eleventh Circuits and all unpublished decisions are not binding on the present matter.
Further, counsel has not articulated how the reasoning in the cited decisions relates to the facts of the
instant case. Even more importantly, a conviction is not necessary for a finding of inadmissibility under
section 212(a)(2)(C)(i), but only reason to believe, which we find is clearly satisfied in this case. The
applicant has not shown that her conviction for assisting in the trafficking of a narcotic substance is not
a valid basis for inadmissibility under sections 212(a)(2)(A)(i)(II) and 212(a)(2)(C)(i) of the Act.

Documentation submitted by the applicant on appeal provides further support that she was correctly
convicted of a drug trafficking offense and that she has been involved in the illicit trafficking of a
controlled substance on multiple occasions. A Report of Investigation describes her cooperation with
police in the course of her criminal proceedings, and relates that “[a]fter conversation with [the
applicant], she was prepared to disclose in detail all criminal offenses from her past. She did so, fully
aware that she was incriminating herself, and provided detailed information about drug runs to the
Czech Republic, of which the police had been unaware until that time.” As the applicant’s conviction
for assisting in the trafficking of a controlled substance involved her conduct in providing transportation
to the Czech Republic to purchase a large quantity of “crystal speed”, the fact that she revealed
information about other “drug runs” to the Czech Republic suggests that she engaged in the conduct
multiple times before she was arrested by authorities.

The AAO finds clear evidence to support a reason to believe that the applicant has been a knowing
aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking in a controlled
substance. Accordingly, she is inadmissible under section 212(a)(2)(C)(i) of the Act. As correctly
found by the field office director, there is no waiver available for inadmissibility under this section. For
this reason, the appeal must be dismissed.

The applicant’s conviction for assisting in the trafficking of a narcotic substance also renders her
inadmissible under section 212(a)(2)(A)(i)(IT1) of the Act. As correctly noted by the field office
director, a waiver of inadmissibility under this section is only available where the offense relates to
simple possession of 30 grams or less of marijuana. As the applicant’s offense related to “crystal
speed”, she is not eligible for a waiver of her inadmissibility under section 212(a)(2)(A)(1)(1I) of the
Act. This constitutes another basis on which the appeal must be dismissed.

The applicant was also convicted in Germany of falsification of documents on or about November 24,
2006 due to a scheme involving multiple document forgeries to obtain controlled substances from
pharmacies. This conviction likely constitutes a crime involving moral turpitude, which would render
her inadmissible under section 212(a)(2)(A)(i)(I) of the Act. However, as the applicant is clearly
inadmissible under sections 212(a)(2)(C)(i) and 212(a)(2)(A)(1)(II) of the Act, for which there is no
waiver, ]no purpose is served in fully assessing her inadmissibility under section 212(a)(2)(A)(i)(I) of
the Act.

' Counsel references Matter of P, 6 1. & N. Dec. 193 (BIA 1954), which relates to the requirements
for admissions to crimes involving moral turpitude, yet he does not explain the relevance to the
present matter, and the case does not address related facts. In the same citation sentence, counsel
references Neely v. U.S., 300 F.2d 67 (9th Cir. 1962), yet the matter bears no apparent relationship to
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Due to her inadmissibility under sections 212(a)(2)(A)(i)(II) and 212(a)(2)(C)(i) of the Act, the
applicant is statutorily barred from admission to the United States. No purpose is served in assessing
whether the applicant’s husband would experience extreme hardship upon denial of the waiver
application, or whether the applicant warrants a favorable exercise of discretion.

In proceedings for an application for waiver of grounds of inadmissibility under section 212(h) of
the Act, the burden of establishing eligibility remains entirely with the applicant. Section 291 of the
Act, 8 U.S.C. § 1361. In this case, the applicant has not met her burden to show that she is eligible
for a waiver due to her inadmissibility under sections 212(a)(2)(A)(i)(IT) and 212(a)(2}C)(i) of the
Act. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.

an immigration proceeding or the present case, and counsel fails to articulate his intention in
referencing the case.



