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DISCUSSION: The waiver application was denied by the Field Office Director, Manila,
Philippines, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of the Philippines who was found to be inadmissible under
section 212(a)(2)(A)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
l l82(a)(2)(A)(i)(II), for having been convicted of a crime involving a controlled substance. The
director stated that on July 19, 2001 the applicant was arrested for use of methamphetamine
hydrochloride and was convicted of the offense on October 16, 2001.

The director stated that the applicant sought a waiver of inadmissibility pursuant to section 212(h) of
the Act, 8 U.S.C. § 1182(h). The director determined that the applicant did not meet the
rehabilitation requirement under section 212(h)(1)(A) of the Act because the activities rendering the
applicant inadmissible did not occur more than 15 years ago or establish that his bar to admission
would impose extreme hardship on a qualifying relative, as required under section 212(h)(1)(B) of
the Act. Therefore the director denied the Application for Waiver of Grounds of Inadmissibility
(Form I-601).

On appeal, the applicant asserts that he meets the waiver requirements under sections 212(h)(1)(A) and
212(h)(1)(B) of the Act. The applicant argues that he has been rehabilitated and his controlled
substance offense was only a "single offense involving simple use and/or sniff of methamphetamine
hydrochloride (shabu)." The applicant contends that he has a U.S. citizen parent and denial of the
waiver application would result in extreme hardship to his parent.

Section 212(a)(2) of the Act states in pertinent part:

Criminal and related grounds. -

(A) Conviction of certain crimes. -

(i) In general. - Except as provided in clause (ii), any alien convicted of,
or who admits having committed, or who admits committing acts which
constitute the essential elements of-

(II) a violation of (or conspiracy or attempt to violate) any law
or regulation of a State, the United States, or a foreign
country relating to a controlled substance (as defined in
section 102 of the Controlled Substances Act (21 U.S.C.
802)), is inadmissible.

Section 212(b) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of . . .
subparagraph (A)(i)(II) . . . insofar as it relates to a single offense of simple
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possession of 30 grams or less of marijuana if - . . . in the case of an immigrant who
is spouse, parent, son, or daughter of a citizen of the United States or an alien
lawfully admitted for permanent residence, if it is established to the satisfaction of the
Attorney General that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully permanent resident spouse, parent,
son, or daughter of such alien.

The applicant submitted his criminal information in which it stated that on July 19, 2001 the
applicant was charged with having feloniously used and or sniffed SHABU (Methamphetamine
Hydrochroride) in the Philippines. The applicant was convicted of the charge and sentenced to serve
a minimum six month's imprisonment to a maximum of two years, four months, and one day. The
submitted court order dated October 16, 2001 reflected that the applicant was granted probation
instead of serving a term of imprisonment.

This conviction renders the applicant inadmissible under section 212(a)(2)(A)(i)(II) of the Act as the
applicant was convicted of possession of methamphetamine, which is covered by Section 102 of the
Controlled Substances Act (codified as 21 U.S.C. § 802). See 21 U.S.C. §§ 802(6), 812 schedule
II(c). The waiver under section 212(h) of the Act relates only to a single offense of simple
possession of 30 grams or less of marijuana. The applicant's controlled substance offense is for
possession of methamphetamine hydrochloride, which does not qualify for the limited waiver
provided in section 212(h) of the Act. Accordingly, the applicant is statutorily ineligible for
consideration for a waiver of inadmissibility under section 212(a)(2)(A)(i)(II) of the Act.

We note that regardless of whether the applicant's crime had occurred more than 15 years old, the
applicant is statutorily ineligible for any waiver of inadmissibility because his controlled substance
conviction is not for simple possession of 30 grams or less of marijuana, which is the eligibility
requirement for a waiver under section 212(h) of the Act.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility rests with the applicant. See section 291 of the Act. Here, the
applicant has not met that burden. Accordingly, the appeal will be dismissed and the waiver
application will be denied.

ORDER: The appeal is denied.


