T r. U.S. Department of Homeland Security
Mlﬁ’lng data deleted to U.S. Immigration and Citizenship Services
prevent clearly unwarranted Office of Administrative Appeals
. . f nal . 20 Massachusetts Ave, N'W ., MS 2090
mvasion o perso pnvacy Washington, DC 20529-2090

PUBLIC COPY U.S. Citizenship
and Immigration
Services

1t

Date: JuL 27 2012 Office: ATHENS, GREECE riE:
IN RE: Applicant: I

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(h) of the
Immigration and Nationality Act (the Act), 8US.C. § [182(h), and section
212(a)9)(BX(v) of the Act, 8 U.S.C. § 1182(a)OXB)Xv)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:
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DISCUSSION: The waiver application was denied by the Field Office Director, Athens, Greece.
On March 22, 2010, the Administrative Appeals Office (AAQ) dismissed a subsequent appeal. The
matter is now before the AAO on motion to reopen and motion to reconsider the denial of the
appeal. The previous decision will be affirmed and the waiver will be denied.

The applicant is a native and citizen of Syria who was found by the field office director to be
inadmissible to the United States pursuant to section 212(a)(2)(AXi)(I) of the Immigration and
Nationality Act (the Act), 8 US.C. § 1182(a)(2)(A)i)(I), for having been convicted of a crime
involving moral turpitude; and section 212(a)(9XB)(1)(T), of the Act,
8 U.S.C. § 1182(a)}9)(B)(i)(ID), for having been unlawfully present in the United States for more
than one year. The director concluded that the applicant had failed to establish that his bar to
admission would impose extreme hardship on a qualifying relative, and denied the Application for
Waiver of Grounds of Inadmissibility (Form I-601) accordingly.

On appeal, the AAO determined that the applicant was not inadmissible under section 212(a)(2) of
the Act for having been convicted of a crime involving moral turpitude as the applicant qualified for
the petty offense exception under section 212(a)(2)(A) of the Act, and was not inadmissible for
unlawful presence under section 212(a)(9)(B)({)(IT) of the Act. However, the AAO found the
applicant was inadmissible pursuant to section 212(a)(6)(C}i) of the Act, 8 US.C. §
1182(a)(6)(C)(1), for seeking admission into the United States by fraud or willful misrepresentation.,

On motion, counsel argues that the finding of misrepresentation was raised for the first time by the
AAO and that the applicant did not willfully misrepresent a material fact so as to gain admission into
the United States. Counsel asserts that at the time of the applicant’s admission to the United States
on January 24, 1993, the applicant’s intention was to continue to travel to Syria, and the applicant
did not believe he would have been permitted off the airplane during the New York stopover and
told to stand in line with the other passengers. Counsel states that an immigration officer admitted
the applicant to the United States in C-1 status, valid until January 26, 1993. Counsel contends that
the applicant was told to “go” after the immigration officer stamped the applicant’s passport and no
conversation occurred between the applicant and the immigration officer. Counsel denies that an
immigration officer made a sworn statement regarding the applicant and that the applicant was
questioned at the airport. Counsel maintains that the applicant was 18 years old at the time of
admission and neither spoke nor understood English so his ability to communicate would have been
limited. Counsel asserts that the AAO referenced a record of sworn statement without specifying
when it was taken and by whom. Counsel argues that the immigration officer who admitted the
applicant at the airport did not take the sworn statement and that it was likely taken by immigration
authorities in Cleveland, Ohio, sometime in October 1993,

Counsel contends that after being admitted to the United States on January 24, 1993, the applicant
did not know what to do so he called his brothers in Cleveland, who drove to New York and brought
the applicant to Cleveland. Counsel asserts that there are issues regarding the sworn statement: the
applicant spoke and understood little English, and had not signed the statement. Counsel argues that
the applicant did not sign the statement because the applicant was not going to sign something that

' The instant motion (o reopen and motion to reconsider the denial of the appeal relate to the AAO decision
dated March 22, 2010 and is therefore within the AAO’s jurisdiction.
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he did not understand, and without the applicant’s signature the sworn statement does not carry the
same weight as it otherwise would have had it been signed. Counsel asserts that the applicant might
not have understood the question asked by the immigration officer (“why did you come to the
U.S.7”) because of how it was phrased in the past tense. Counsel contends that since the applicant’s
response was “1 love to be in a free country,” it is likely the applicant understood the question to
mean “Why do you want to stay in the U.S.?” or some other question in the present tense. Counsel
claims that a reasonable response would have been: “I came to the U.S. because . . .” Counsel
argues that there is no way to know how the applicant interpreted the question and his response
evinces that he did not understand the question.

Counsel claims that the AAO found willful misrepresentation of a material fact based only on the
record of sworn statement and the applicant’s response to a question, and did not identify any other
documents showing that the applicant had no intention of transiting to another country. Counsel
argues that the Order to Show Cause served in October 1993 did not charge willful
misrepresentation of a material fact, and the immigration officers who questioned the applicant
would have included the charge if it was relevant. Counsel cites Matter of Shirdel, 19 1&N Dec. 33,
35 (BIA 1984), and asserts the Board of Immigration Appeals (Board) stated the factual basis for a
finding of fraud or misrepresentation of a material fact must be closely scrutinized. Counsel argues
that substantial evidence demonstrates that at the time of his admission into the United States the
applicant had no intention of remaining in the United States: the applicant was surprised to have
been admitted into the United States, the applicant did not know what to do once admitted, and if the
applicant’s intention was to remain there would have a prior arrangement for someone to meet him
at the airport or for transportation. Counsel contends that the applicant had called his brothers in
Cleveland to find out what to do and was directed to wait at the airport for them. Counsel argues
that only after the applicant gained admission into the United States did the applicant decide to
remain here.

Citing Matter of Tijam, 22 1&N Dec. 408 (BIA 1998), counsel asserts that fraud, willfulness, and
materiality are the elements of inadmissibility under section 212(a)}(6)(C)(1) of the Act. Counsel
cites the Foreign Affairs Manual, 9 FAM 40.63 N5, and argues that for a finding of willfulness an
alien must be fully aware of the nature of the information sought; and knowingly, intentionally, and
deliberately make an untrue statement. Counsel asserts that when the applicant gained admission
into the United States, the applicant was 18 years old and did not understand English. Counsel
maintains that it is thus unclear whether the applicant understood the question posed by the
immigration officer in Cleveland, Ohio; and based on the applicant’s response it is reasonable to
conclude that the applicant did not understand the nature of the information sought. Counsel argues
that, in view of the applicant’s youth, limited English, and the circumstances of the applicant’s
admission into the United States, the applicant did not commit a willful misrepresentation of a
material fact. However, counsel claims that assuming that the applicant is inadmissible under
- section 212(a)(6)(C)(i) of the Act, the applicant is eligible for a waiver of inadmissibility.

The AAO grants counsel’s motion but affirms the denial of the waiver application.

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:
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(1) Any alien who, by fraud or willfully misrepresenting a material fact, seeks
to procure {(or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided
under this Act is inadmissible.

The elements of a material misrepresentation are set forth in Matter of §- and B-C-, 9 I&N Dec. 436
(BIA 1960; AG 1961} as follows:

A misrepresentation made in connection with an application for visa or other
documents, or with entry into the United States, is material if either:

1. the alien is excludable on the true facts, or
the misrepresentation tends to shut off a line of inquiry which is relevant to
the alien’s eligibility and which might well have resulted in a proper
determination that he be excluded.

On motion, the applicant states that on September 13, 1992, he was granted a visa from the British
Embassy in Damascus, Syria, for travel to Antigua and Barbados for a vacation. The applicant states
that he traveled from Syria to France and then to Guadalupe, and arrived in Antigua on September
22, 1992. The applicant indicates that in December 1992 he was ready to leave Antigua and retumn
to Syria. The applicant states that since he could not read, write, or speak English, he asked for help
from someone he met in Antigua, and was told he needed an airline ticket to Syria and a visa to
stopover in the United States. The applicant states that he provided the individual with visa
application papers and his passport, airline ticket, and small photos; and received his passport in the
mail with the C-1 visa to travel to the United States and then to Syria. The applicant further states:

On January 24, 1993 1 left Antigua and stopped in New York at JFK Airport on my
way to Syria. I thought I had to wait on the plane but they directed me to get off the
plane. I was confused because I knew I had to continue my travel to Syria and my
passport was expired. I followed the people in front of me and the immigration
officer at the airport stamped my passport and told me to go. I didn’t understand
what was happening and I went outside. I didn’t know where [ was in New York
except that I was at the airport. I was 18 years old and didn’t know anyone. I did not
speak English at that time. Twas a bit frightened and not sure what I should do. [did
not expect them to even let me off the plane, but instead I had been admitted into the
U.S. and was not sure what to do. I called my two brothers in Cleveland, Ohio and
told them what happened. They told me to wait at the airport and that they would
come pick me up. I waited several hours until my brothers arrive[ed]to pick me up at
the airport and bring me back to Cleveland. Eventually, I was called in for
guestioning by the USCIS in Ohio. I told them the exact same thing about how I
obtained the C-1 visa and how I entered the U.S.

... I had every intention of returning to my home country of Syria. My travel plans
required me to stop over at JFK Airport in New York. I did not even want to get off
the plane, but was told to get off the plane and stand [in] line with everyone else. 1
did not expect to be allowed into the U.S. and, in fact, had nowhere to go and did not
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know what to do once the immigration officer let me in. I was not seeking admission
to the U.S. I was only traveling through the U.S. in order to get home to Syria.

... Of course, I realize now that I should not have remained in the U.S. and should
not have left the airport. But, at that time, I was young, 18 year old boy that did not
speak English and was not sure what I was supposed to do.

U.S. Citizenship and Immigration Services (USCIS) records reflect that the applicant was granted
permission to enter the United States on January 24, 1993, as a nonimmigrant alien in transit with a
C-1 visa, and remain until January 26, 1993.  On October 18, 1993, the legacy Immigration and
Naturalization Service (legacy INS) arrested the applicant for: failing to leave the country by the
date specified in the CI visa, remaining in the United States without authorization, and engaging in
unauthorized employment. On the day of his arrest, the applicant was served with an Order to Show
Cause and Notice of Hearing in which it stated that the applicant was admitted as a nonimmigrant
alien in transit without authorization to remain in the United States for a temporary period not to
exceed January 26, 1993, and for remaining beyond that date without authorization.

The record of sworn statement dated December 22, 1994, which the applicant refused to sign,
indicated that the applicant was questioned about how he obtained the C-1 visa issued on January 24,
1993, The immigration officer asked the applicant, “Do you understand the English language
enough to continue this statement without an interpreter?” The applicant responded: “I understand.
If not I will tell you.” The applicant was able to answer in English various questions including when
and where he was born, the country of his citizenship, his marital status, what he did for a living in
Syria, how far he completed his studies, how many times he came to the United States, when he
decided to come to the United States, how many passports had he applied for and when he got them,
how he obtained his passport, who filled out the applicant for his visa, and where did he get his visa
application. The immigration officer specifically asked the applicant: “Why did you come to the
U.S.7” The applicant responded: “I hear a lot about it. I love to be in a free country. [ was not
happy in my country.” The applicant’s response is evidence that the applicant’s true plan and
intention in coming to the United States on the C1 transit visa was not transit to Syria, but to
immigrate to the United States. The C1 visa allows for the temporary admission of an alien in
“immediate and continuous transit” through the United States, 8 U.S.C. § 1101(a)(15)}(C); 8 C.F.R. §
214.1(a)(1)(i1). An alien must demonstrate to a consular officer eligibility for a C1 transit visa. 22
C.FR. § 41.71. Thus, the evidence in the record demonstrates that the applicant willfully
misrepresented the material fact of his true intention when he procured the C1 visa and when he
gained admission into the United States using the C1 visa, and his eligibility for admission into the
United States in C-1 nonimmigrant status.

Furthermore, we disagree with the applicant’s claim of being too young and naive to understand
what he was doing at the airport. The applicant had sufficient maturity and experience to obtain a
passport, apply for and receive a visa from the British embassy, purchase an airline ticket to Antigua,
and travel alone from Syria to Antigua, where he stayed for at least two months.

We do not agree with counsel’s contention that the record of sworn statement should be given little
weight because it is not signed. In this particular case the record of sworn statement indicates that
the applicant had a sufficient command of English and refused to continue the interview and sign the
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record of sworn statement after being asked about the documentation provided for the C-1 visa. We
are not persuaded that the record of sworn statement is anything but an accurate account of the
applicant’s responses to questions posed by the immigration officer.

Counsel argues that since the Order to Show Cause did not charge the applicant with willful
misrepresentation and the immigration officers who questioned the applicant did not include this
ground of inadmissibility, the applicant cannot now be found to have willfully misrepresented a
material fact in gaining admission into the United States. However, counsel has not presented legal
authority for this argument. That the applicant was not charged with this ground of inadmissibility
as the basis for removal, for which the burden of proof would have been on the government, was a
matter of prosecutorial discretion. We do not interpret it as a concesston that no such inadmissibility
existed, or find that it precludes a finding of inadmissibility on that ground in this proceeding, for
which the burden of proof rests upon the applicant. Further, an application or petition that fails to
comply with the technical requirements of the law may be denied by the AAO even if the field office
or service center does not identify all of the grounds for denial in the initial decision. See Spencer
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683
(9th Cir. 2003); see also Soltane v. DQJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO
conducts appellate review on a de novo basis).

In sum, based on the record before us and the aforementioned discussion, we find the applicant is
inadmissible under section 212(a)(6)(C) of the Act for having willfully misrepresented the material
fact of his true intention in coming to the United States, and his eligibility for admission into the
United States in C-1 nonimmigrant status.

Nevertheless, the applicant is eligible to apply for a waiver of inadmissibility under section 212(i) of
the Act.

Section 212(i) of the Act provides a waiver for fraud and material misrepresentation. That section
states that:

(1)  The Attorney General [now the Secretary of Homeland Security (Secretary)]
may, in the discretion of the Attorney General [Secretary], waive the
application of clause (i) of subsection (a){6}(C) in the case of an alien who is
the spouse, son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the
Attorney General [Secretary] that the refusal of admission to the United States
of such immigrant alien would result in extreme hardship to the citizen or
lawfully resident spouse or parent of such an alien.

The waiver under section 212(i) of the Act requires the applicant show that the bar to admission
imposes an extreme hardship to the citizen or lawfully resident spouse or parent of the applicant.
Hardship to an applicant is not a consideration under the statute, and unlike section 212(h) of the Act
where a child 1s included as a qualifying relative, children are not included under section 212(i) of
the Act. Hardship to the applicant and to his children will be considered only to the extent that it
results in hardship to a qualifying relative, who in this case is the applicant’s U.S. citizen spouse.
Once extreme hardship is established, it is but one favorable factor to be considered in determining
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whether the Secretary should exercise discretion. See Matter of Mendez-Moralez, 21 1&N Dec. 296,
301 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the qualifying relative’s ties in such countries; the financial
impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and
emphasized that the list of factors was not exclusive. Id. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard of living, inability to pursue a chosen profession,
separation from family members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country, or
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
1&N Dec. at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 1&N Dec.
880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15
1&N Dec. 88, 89-90 (BIA 1974): Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of O-J-0-, 21
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 1&N Dec. at 882). The adjudicator “must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.” Id.

The actual hardship associated with an abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 {BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate). For example, though family
separation has been found to be a common result of inadmissibility or removal, separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-
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Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Dec. at 247
{(separation of spouse and children from applicant not extreme hardship due to conflicting evidence
in the record and because applicant and spouse had been voluntarily separated from one another for
28 years). Therefore, we consider the totality of the circumstances in determining whether denial of
admission would result in extreme hardship to a qualifying relative.

On motion, counsel asserts that in Matter of Cavazos, 17 1&N Dec. 215 (BIA 1980), the Board
determined that when preconceived intent was the only negative factor in denying an adjustment
application for a beneficiary of an approved immediate relative petition, and where significant
equities are presented by the U.S. citizen wife and child of the beneficiary, a grant of adjustment of
status is warranted. Counsel contends that the applicant’s situation is similar to that of the respondent
in Matter of Cavazos: the applicant is the beneficiary of an immediate relative petition, he has a U.S.
citizen wife and children who are U.S. citizens, and his only ground of inadmissibility is
misrepresentation. Counsel, citing Matter of Ibrahim, 18 I&N Dec. 55 (BIA 1981), claims that in
accord with the Act immediate relative status is a special and weight equity.

On motion, the applicant does not make any claim of hardship to his wife if she remains in the United
States without him, and alternatively, if she joined him to live in Syria. In that the applicant has
presented no new evidence, or established any legal errors in our prior evaluation of the evidence of
hardship, we will not disturb our prior findings on this issue. Accordingly, the applicant in this case
fails to establish extreme hardship to a qualifying family member for purposes of relief under section
212(i) of the Act, 8 U.S.C. § 1182(i).

Because the applicant is statutorily ineligible for relief, no purpose is served in discussing whether
he merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act,
8 U.S.C. § 1361. The applicant has not met that burden. Accordingly, the prior decision dismissing
the applicant’s appeal is affirmed.

ORDER: The prior decision dismissing the appeal is affirmed. The appeal is dismissed and the
waiver 1s denied.



