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DISCUSSION: The waiver application was denied by the Field Office Director, Los Angeles,
California, and is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United
States pursuant to section 212(a)(6)(C)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)6XC)(i), which deals with fraud and willful misrepresentation of a material fact. The
applicant’s spouse is a lawful permanent resident and his four children are U.S. citizens. He seeks a
waiver of inadmissibility in order to reside in the United States.

The field office director found that the applicant had failed to establish extreme hardship to a
qualifying relative and denied the Application for Waiver of Grounds of Inadmissibility (Form
1-601) accordingly. Field Office Director’s Decision, dated April 28, 2009,

On appeal, counsel asserts that the applicant’s family members would experience extreme hardship
if the waiver application is denied. Brief in Support of Appeal, dated July 24, 2009.

The record includes, but is not limited to, counsel’s brief, the applicant’s and his spouse’s
statements, statements from the applicant’s children, a medical statement regarding the applicant and
his spouse, statements from the applicant’s pastor and the director of religious education at his
church, statements from other family members and a friend, financial records, educational records,
photographs and the applicant’s statement. The entire record was reviewed and considered in
arriving at a decision on the appeal.

Section 212(a)(2)(A) of the Act states, in pertinent parts:

(1) |Alny alien convicted of, or who admits having committed, or who admits
commiitting acts which constitute the essential elements of —

(D a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

In Matter of Silva-Trevino, 24 1&N Dec. 687 (A.G. 2008), the Attorney General articulated a new
methodology for determining whether a conviction is a crime involving moral turpitude where the
language of the criminal statute in question encompasses conduct involving moral turpitude and
conduct that does not. First, in evaluating whether an offense is one that categorically involves
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a
“realistic probability, not a theoretical possibility,” that the statute would be applied to reach conduct
that does not involve moral turpitude. Id. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183,
193 (2007). A realistic probability exists where, at the time of the proceeding, an “actual (as
opposed to hypothetical) case exists in which the relevant criminal statute was applied to conduct
that did not involve moral turpitude. If the statute has not been so applied in any case (including the .
alien’s own case), the adjudicator can reasonably conclude that all convictions under the statute may
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categorically be treated as ones involving moral turpitude.” Id. at 697, 708 (citing Duenas-Alvarez,
549 U.S. at 193).

However, if a case exists in which the criminal statute in question was applied to conduct that does
not involve moral turpitude, “the adjudicator cannot categorically treat all convictions under that
statute as convictions for crimes that involve moral turpitude.” 24 I1&N Dec. at 697 (citing Duenas-
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which
the adjudicator reviews the “record of conviction” to determine if the conviction was based on
conduct involving moral turpitude. /d. at 698-699, 703-704, 708. The record of conviction consists
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty
plea, and the plea transcript. Id. at 698, 704, 708,

If review of the record of conviction is inconclusive, an adjudicator then considers any additional
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24
1&N Dec. at 699-704, 708-709. However, this “does not mean that the parties would be free to
present any and all evidence bearing on an alien’s conduct leading to the conviction. (citation
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not
an invitation to relitigate the conviction itself.” Id. at 703. Finally, in all such inquiries, the burden
is on the alien to establish “clearly and beyond doubt” that he is “not inadmissible.” Jd. at 709
(citing Kirong v. Mukasey, 529 F.3d 800 (8th Cir, 2008)).

The record reflects that the applicant was convicted on April 18, 1977 of petty theft in violation of
section 484(a) of the California Penal Code and that he was sentenced to one year of probation and
30 days in jail (suspended).

Cal. Penal Code § 484(a) provides:

(a) Every person who shall feloniously steal, take, carry, lead, or drive away the
personal property of another, or who shall fraudulently appropriate property
which has been entrusted to him, or who shall knowingly and designedly, by any
false or fraudulent representation or pretense, defraud any other person of money,
labor or real or personal property, or who causes or procures others to report
falsely of his wealth or mercantile character and by thus imposing upon any
person, obtains credit and thereby fraudulently gets or obtains possession of
morney, or property or obtains the labor or service of another, is guilty of theft. in
determining the value of the property obtained, for the purposes of this section,
the reasonable and fair market value shall be the test, and in determining the value
of services received the contract price shall be the test. If there be no contract
price, the reasonable and going wage for the service rendered shall govern. For
the purposes of this section, any false or fraudulent representation or pretense
made shall be treated as continuing, so as to cover any money, property or service
received as a result thereof, and the complaint, information or indictment may
charge that the crime was committed on any date during the particular period in
question. The hiring of any additional employee or employees without advising
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each of them of every labor claim due and unpaid and every judgment that the
employer has been unable to meet shall be prima facie evidence of intent to
defraud.

U.S. Courts have held that the crime of theft or larceny, whether grand or petty, involves moral
turpitude. See Matter of Scarpulla, 15 1&N Dec. 139, 140 (BIA 1974)(stating, It is well settled that
theft or larceny, whether grand or petty, has always been held to involve moral turpitude . . .”);
Morasch v. INS, 363 F.2d 30, 31 (9th Cir. 1966)(stating, “Obviously, either petty or grand larceny,
i.e., stealing another’s property, qualifies [as a crime involving moral turpitude].”) However, a
conviction for theft is considered to involve moral turpitude only when a permanent taking is

intended. Matter of Grazley, 14 1&N Dec. 330 (BIA 1973).

The Ninth Circuit Court of Appeals addressed the issue of whether Cal. Penal Code § 484(a)
constitutes a crime involving moral turpitude in Castillo-Cruz. See 581 F.3d at 1157. The Ninth
Circuit reviewed lower court case law on convictions under Cal. Penal Code § 484(a), and
determined that a conviction for theft (grand or petty) under the California Penal Code requires the
specific intent to deprive the victim of his or her property permanently. Id. at 1160 (citations
omitted). The Ninth Circuit cited to the Second District Court of Appeal’s opinion in People v.
Albert, which held that the act of robbery, defined by the court as “larceny aggravated by use of
force or fear,” requires an intended permanent taking. [Id. (citing 47 Cal.App.4th 1004, 1007
(1996)). The Second District Court of Appeal emphasized that absent this specific intent, the taking
of the property of another is not theft. 47 Cal.App.4th at 1008. Therefore, the AAO finds that a
conviction for theft under Cal. Penal Code § 484(a) is categorically a crime involving moral
turpitude because it requires the intent to permanently deprive the victim of his or her property.

The record reflects that the applicant was convicted on March 30, 1990 of assault with deadly
weapon or force likely to produce great bodily injury in violation of section 245(a)(1) of the
California Penal Code and that he was sentenced to two years of probation and 45 days in jail
(suspended).

Cal. Penal Code § 245(a)(1) provides:

Any person who commits an assault upon the person of another with a deadly weapon or
instrument other than a firearm or by any means of force likely to produce great bodily
injury shall be punished by imprisonment in the state prison for two, three, or four years,
or in a county jail for not exceeding one year, or by a fine not exceeding ten thousand
dollars ($10,000), or by both the fine and imprisonment.

The offense underlying the applicant’s crime, assault, is defined under the California Penal Code as “an
unlawful attempt, coupled with a present ability, to commit a violent injury on the person of another.”
Cal. Penal Code § 240 (West 1997). Section 245(a)(1) of the California Penal Code is divisible in that
it can be violated by either the commission of (1) assault with a deadly weapon or instrument other than
a firearm or (2) by means of force likely to produce great bodily injury. As the record does not indicate
the specific subpart under which the applicant was convicted, the AAO will first examine whether
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assault with a deadly weapon or instrument is categorically a crime involving moral turpitude.

In Gonzales v. Barber the Ninth Circuit Court of Appeals determined that assault with a deadly weapon
under the California Penal Code is categorically a crime involving moral turpitude. 207 F.2d 398, 400
(9™ Cir. 1953). The Ninth Circuit stated:

In the Matter of Disbarment of Rothrock, 16 Cal.2d 449, 106 P.2d 907, 131 A.L.R.
226. However, there the California court was concerned with whether the crime
involved such moral turpitude as to reflect upon the attorney's moral fitness to
practice law, a state question. Here we are faced with the federal question of whether
the crime involves such moral turpitude as to show that the alien has a criminal heart
and a criminal tendency- as to show him to be a confirmed criminal. Fong Haw Tan
v. Phelan, 333 U.S. 6, 9, 68 S.Ct. 374, 92 1.Ed. 433. In the federal law, assault with a
deadly weapon is such a crime. U.S. ex rel. Zaffarano v. Corsi, supra; U.S. ex rel.
Muazzillo v. Day, D.C.S.D.N.Y., 15 F.2d 391; U.S. ex rel. Ciccerelli v. Curran, 2 Cir.,
12 F.2d 394; Weedin v. Tayokichi Yamada, 9 Cir., 4 F.2d 455.

207 F.2d at 400, See Matter of O, 3 1&N Dec. 193, 197 (BIA 1948)(“But the offense here is not
merely mala prohibiia, it is inherently base, and this is so because an assault aggravated by the use
of a dangerous or deadly weapon is contrary to accepted standards of morality in a civilized
society.”); In re Sanudo, 23 1&N Dec. 968 , 971 (BIA 2006)(stating, “assault and battery with a
deadly weapon has long been deemed a crime involving moral turpitude by both this Board and the
Federal courts, because the knowing use or attempted use of deadly force is deemed to be an act of
moral depravity that takes the offense outside the ‘simple assault and battery’ category).

Previously, the Ninth Circuit in Carr v. INS had determined that “assault upon the person of another
with a firearm” in violation of Cal. Penal Code § 245(a)(2) is not a crime involving moral turpitude.
86 F.3d 949, 951 (9lh Cir. 1996). However, unlike the decision in Gonzales v. Barber, the Ninth
Circuit provided no analysis for its decision. Moreover, Carr v. INS was decided before the Ninth
Circuit adopted the “realistic probability” approach. The AAO notes that although not explicitly
applying the “realistic probability” test, the Ninth Circuit in Gonzales v. Barber followed the
realistic probability approach by considering whether a case existed in which a conviction for
“assault with a deadly weapon” had been applied to conduct not involving moral turpitude. 207 F.2d
at 400. The AAOQ therefore finds that assaunlt with a deadly weapon or instrument is categorically a
crime involving moral turpitude.

Having established that assault with a deadly weapon or instrument is categorically a crime involving
moral turpitude, we will next examine the morally turpitudinous nature of the second part of the statute:
assault by any means of force likely to produce great bodily injury. In Matter of P, the BIA addressed
whether a similar statute under the Michigan Penal Code, assault with intent to do great bodily harm



Page 6

less than the crime of murder, is a crime involving moral turpitude.l 3 I&N Dec. 5 (BIA 1947). In
determining that such conduct is categorically a crime involving moral turpitude, the BIA stated:

Crimes which are accompanied by an evil intent or a depraved motive, generally
conmote moral obliquity. It has been said that it is in the criminal mtent that moral
turpitude inheres. Under this generally accepted standard, it seems clear that the
offense denounced by the Michigan statute under consideration involves moral
turpitude, and as stated, the absence of a showing that a dangerous or deadly weapon
was used is not the operative factor in determining the presence or absence of moral
turpitude. Conceivably, an assault with a dangerous weapon may be committed in
such a manner as to preclude an evil intent, and therefore baseness or vileness. In
short, it is the purpose or intent which accompanied the perpetration of the crime, and
the manner and nature by which it is committed, which determines moral turpitude. .

. There can be little or no difference then, so far as moral turpitude is concerned,
between the offense of assauit with intent to do great bodily harm less than the crime
of murder, and assault with a deadly weapon.

3 1. & N. Dec. 5, 8; See People v. Elwell, Cal.App.3d 171, 177 (1988)(holding that assault by means
of force likely to produce great bodily injury under the California Penal Code was a crime of moral
turpitude which could be used for impeachment purposes.). Accordingly, the AAO finds that the
applicant’s conviction under Cal. Penal Code § 245(a)(1) is categorically a crime involving moral
turpitude and that he 1s inadmissible under section 212(a)(2)A) i} 1) of the Act.

The relevant waiver provision for a section 212(a)(2)(A)}i)1D) inadmissibility is located in section
212(h) of the Act. The AAOQO notes that the field office director mistakenly listed section
212(a)(6)(C)(i) of the Act as the ground of inadmissibility and section 212(i) of the Act as the
relevant waiver provision.

Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraphs
(A))(D), (B), (D), and (E) of subsection (a}2) and subparagraph (A)(i)(II) of such
subsection insofar as it relates to a single offense of simple possession of 30 grams or
less of marijuana .

(1) (A) in the case of any immigrant it is established to the satisfaction of
the Attorney General [Secretary] that —

(1) . . . the activities for which the alien is
inadmissible occurred more than 15
years before the date of the alien’s

! Section 750.84 of the Michigan Penal Code provides. “Any person who shall assault another with intent to do great
bodily harm, less than the crime of murder, shall be guilty of a felony punishable by imprisonment in the state prison not
more than 10 years, or by fine of not more than 5,000 dollars.”
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application for a visa, admission, or
adjustment of status,

(ii) the admission to the United States of
such alien would not be contrary to the
national welfare, safety, or security of
the United States, and

(iii)  the alien has been rehabilitated; or

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of
a citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
[Secretary] that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully resident spouse, parent,
son, or daughter of such alien . . .; and

(2) the Attorney General [Secretary|, in his discretion, and pursuant to such
terms, conditions and procedures as he may by regulations prescribe, has
consented to the alien’s applying or reapplying for a visa, for admission to the
United States, or adjustment of status.

In examining whether the applicant is eligible for a waiver, the AAO will assess whether he meets
the requirements of section 212(h)(1)(A) of the Act. The record reflects that the activity resulting in
the applicant’s convictions occurred prior to March 28, 1990, the date of his most recent arrest. The
AAQ notes that an application for admission or adjustment of status is considered a “continuing”
application and “admissibility is determined on the basis of the facts and the law at the time the
application is finally considered.” Matter of Alarcon, 20 1.&N. Dec. 557, 562 (BIA 1992) (citations
omitted). The date of the Form I-485 decision is the date of the final decision, which in this case,
must await the AAO’s finding regarding the applicant’s eligibility for a waiver of inadmissibility,
As the activities for which the applicant is inadmissible occurred more than 15 years before the date of
his adjustment of status “application,” he meets the requirement of section 212(h)(1)(A)(i} of the Act.

The record does not reflect that admitting the applicant would be contrary to the national welfare,
safety, or security of the United States per section 212(h)(1){(A)(i) of the Act. The record reflects
that the applicant is working in the maintenance field. Applicant’s Form I-485, filed May 1, 2007,
There is no indication that the applicant has ever relied on the government for financial assistance.
The record reflects that the applicant has not been arrested in over 20 years. There is no indication
that the applicant is involved with terrorist-related activities or poses other security issues.

The record also shows by a preponderance of the evidence that the applicant has been rehabilitated
per section 212(h)(1)(A)(iii) of the Act. The record reflects that the applicant has not been arrested
in over 20 years. The record includes letters from family members attesting to his good moral
character and his involvement with his family. The AAO also notes the positive comments made by
the applicant’s pastor and the director of religious education at his church. Accordingly, the
applicant has shown that he meets the requirement of section 212(h)(1)(A)(iii) of the Act.
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Based on the foregoing, the applicant has shown that he is eligible for consideration for a waiver
under section 212(h)(1)(A) of the Act.

The regulation at 8 C.F.R. § 212.7(d) provides:

The Attorney General [Secretary, Department of Homeland Security], in general, will
not favorably exercise discretion under section 212(h)(2) of the Act (8 U.S.C.
1182(h)2)) to consent to an application or reapplication for a visa, or admission to
the United States, or adjustment of status, with respect to immigrant aliens who are
inadmissible under section 212(a)(2) of the Act in cases involving violent or
dangerous crimes, except in extraordinary circumstances, such as those involving
national security or foreign policy considerations, or cases in which an alien clearly
demonstrates that the denial of the application for adjustment of status or an
immigrant visa or admission as an immigrant would result in exceptional and
extremely unusual hardship. Moreover, depending on the gravity of the alien’s
underlying criminal offense, a showing of extraordinary circumstances might still be
insufficient to warrant a favorable exercise of discretion under section 212(h)(2) of
the Act.

As stated, the applicant was convicted on March 30, 1990 of assault with deadly weapon or force
likely to produce great bodily injury in violation of section 245(a)(1) of the California Penal Code.
From the plain language of these statutes, it can be concluded that the applicant has been convicted
of a violent crime pursuant to 8 CF.R. § 212.7(d). A such, the AAO will assess whether he 1s
entitled to a favorable exercise of discretion under section 212(h)(2) of the Act.

To establish eligibility for a waiver of inadmissibility in the present case, the applicant must show that
“extraordinary circumstances’ warrant its approval. Extraordinary circumstances may exist in cases
involving national security or foreign policy considerations, or if the denial of the applicant’s admission
would result in exceptional and extremely unusual hardship. Finding no evidence of foreign policy,
national security, or other extraordinary equities, the AAO will consider whether the applicant has
“clearly demonstrate[d] that the denial of . . . admission as an immigrant would result in exceptional and
extremely unusual hardship” to a qualifying relative. We note that the regulatory standard of
exceptional and extremely unusual hardship found in 8 C.F.R. § 212.7(d) is more restrictive than the
extreme hardship standard set forth in section 212(h) of the Act. Cortes-Castillo v. INS, 997 F.2d 1199,
1204 (7th Cir. 1993).

In Matter of Monreal-Aguinaga, 23 1& N Dec. 56, 62 (BIA 2001), the BIA determined that
exceptional and extremely unusual hardship in cancellation of removal cases under section 240A(Db)
of the Act is hardship that “must be ‘substantially’ beyond the ordinary hardship that would be
expected when a close family member leaves this country.” However, the applicant need not show
that hardship would be unconscionable. Id. at 61.

The BIA stated that in assessing exceptional and extremely unusual hardship, it would be useful to
view the factors considered in determining extreme hardship. Jd at 63. In Marter of
Cervantes-Gonzalez, 22 1&N Dec. 560, 565-66 (BIA 1999), the BIA provided a list of factors it deemed
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relevant in determining whether an alien has established the lower standard of extreme hardship. The
factors include the presence of a lawful permanent resident or United States citizen spouse or parent in
this country; the qualifying relative’s family ties outside the United States; the conditions in the country
or countries to which the qualifying relative would relocate and the extent of the qualifying relative’s
ties in such countries; the financial impact of departure from this country; and significant conditions of
health, particularly when tied to an unavailability of suitable medical care in the country to which the
qualifying relative would relocate. The BIA added that not all of the foregoing factors need be
analyzed in any given case and emphasized that the list of factors was not an exclusive list. /fd.

In Monreal, the BIA provided additional examples of the hardship factors it deemed relevant for
establishing exceptional and extremely unusual hardship:

[Tlhe ages, health, and circumstances of qualifying lawful permanent resident and
United States citizen relatives. For example, an applicant who has elderly parents in
this country who are solely dependent upon him for support might well have a strong
case. Another strong applicant might have a qualifying child with very serious health
1ssues, or compelling special needs in school. A lower standard of living or adverse
country conditions in the country of return are factors to consider only insofar as they
may affect a qualifying relative, but generally will be insufficient in themselves to
support a finding of exceptional and extremely unusual hardship. As with extreme
hardship, all hardship factors should be considered in the aggregate when assessing
exceptional and extremely unusual hardship.

23 1&N Dec. at 63-4.

In the precedent decision issued the following year, Matter of Andazola-Rivas, the BIA noted that,
“the relative level of hardship a person might suffer cannot be considered entirely in a vacuum. It
must necessarily be assessed, at least in part, by comparing it to the hardship others might face.” 23
I&N Dec. 319, 323 (BIA 2002). The issue presented in Andazola-Rivas was whether the
Immigration Judge correctly applied the exceptional and extremely unusual hardship standard in a
cancellation of removal case when he concluded that such hardship to the respondent’s minor
children was demonstrated by evidence that they “would suffer hardship of an emoticnal, academic
and financial nature,” and would “face complete upheaval in their lives and hardship that could
concelvably ruin their lives.” Id. at 321 (internal quotations omitted). The BIA viewed the evidence
of hardship in the respondent’s case and determined that the hardship presented by the respondent
did not rise to the level of exceptional and extremely unusual. The BIA noted:

While almost every case will present some particular hardship, the fact pattern
presented here is, in fact, a common one, and the hardships the respondent has
outlined are simply not substantially different from those that would normatly be
expected upon removal to a less developed country. Although the hardships presented
here might have been adequate to meet the former “extreme hardship” standard for
suspension of deportation, we find that they are not the types of hardship envisioned
by Congress when it enacted the significantly higher “exceptional and extremely
unusual hardship” standard.
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23 I&N Dec. at 324,

However, the BIA in Matter of Gonzalez Recinas, a precedent decision issued the same year as
Andazola-Rivas, clarified that “the hardship standard is not so restrictive that only a handful of
applicants, such as those who have a qualifying relative with a serious medical condition, will
qualify for relief.” 23 1&N Dec. 467, 470 (BIA 2002). The BIA found that the hardship factors
presented by the respondent cumulatively amounted to exceptional and extremely unusual hardship
to her qualifying relatives. The BIA noted that these factors included her heavy financial and
familial burden, lack of support from her children’s father, her U.S. citizen children’s unfamiliarity
with the Spanish language, lawful residence of her immediate family, and the concomitant lack of
family in Mexico. 23 1&N Dec. at 472. The BIA stated, “We consider this case to be on the outer
limit of the narrow spectrum of cases in which the exceptional and extremely unusual hardship
standard will be met.” [d. at 470.

The AAO now turns to a consideration of whether the record establishes that a qualifying relative
would experience exceptional and extremely unusual hardship if the applicant’s waiver application is
denied. The applicant’s spouse and children are qualifying relatives for the purposes of determining
exceptional and extremely unusual hardship under 8 C.F.R. § 212.7(d).

The applicant’s spouse states that she has been a permanent resident since 1990; she is a volunteer at
her church and her children’s schools; she has three adult children from a previous marriage; she has
four children with the applicant; she has nine grandchildren; she has high blood pressure, asthma and
slow thyroid; the applicant’s parents are deceased; and he has no contact with his siblings in Mexico.

The record includes a physician’s note reflecting that the applicant’s spouse is under treatment for
hypertension, asthma and hypothyroidism and a physician’s letter reflecting that the applicant is
being treated for hypertension, impaired fasting glucose and dyslipidemia. The record also includes
educational records for the applicant’s two youngest children and military records for one of his
sons, which indicate that his son’s military service ended on April 28, 2012.

The record reflects that the applicant’s spouse has been in the United States for over thirty years.
She has seven children and many grandchildren, all of whom live in the United States. The record
reflects that two of her children remain at home. The record also reflects that she has the
aforementioned medical issues. The record reflects that the applicant’s children are integrated into
the American lifestyle. Considering the hardship factors presented, and the normal results of
relocation, the applicant’s spouse would suffer exceptional and extremely unusual hardship upon
relocating to Mexico. The record does not include enough evidence to establish this for the
applicant’s children.

Counsel asserts that the applicant has been a father to his three stepchildren; the applicant and his
spouse want to grow old together and care for each other; and the applicant pays for his spouse’s
housing, food, bills, medical care, medications and tuition for their daughter.

The applicant’s spouse states that she has been living with the applicant since 1979; she is not
employed and takes care of her grandchildren; the applicant is employed full-time; she relies on him
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financially; she could not support herself and her two minor children, put them through school or
attend to her medical needs; her other children could not help her financially as they have their own
families; it would be difficult for the applicant to find employment in Mexico as younger workers
are favored; the applicant has been her best friend since they started living together in 1979; and the
applicant is the center of the family and they would all be devastated without him.

The applicant’s older daughter states that the applicant’s devotion to their family has helped them
live a very happy and prosperous life. The applicant’s older son states that the applicant has been an
inspiration and role model to him; and the applicant cared for his son when he was deployed as a
marine for a year. The applicant’s younger son states that the applicant is one of his best friends and
is a mentor to him; he was his baseball coach, he loves him and does not know what he would do
without him; and he does not know what he would do if the applicant could not see him grow up and
start his own family. The applicant’s younger daughter states that the applicant is the nicest and
most loving father; he pays for her school; he helps her with her homework and they go to the beach
and ride bikes together; and she wants him to see her graduate and get married.

The record reflects that the applicant and his spouse have been together for over 30 years, his spouse
would be raising two children without him and she has never worked outside of the home. However,
there is no evidence that she would be unable to find suitable employment or that her adult children
could not provide financial support. The record reflects that the applicant’s four children would
experience difficulty without him. However, the record does not include sufficient evidence of
financial, medical, emotional or other types of hardship, which in their totality, establish that a
qualifying relative would experience exceptional and extremely unusual hardship upon remaining in
the United States.

A review of the documentation in the record fails to establish the existence of exceptional and
extremely unusual hardship to a qualifying relative. As such, the applicant is not eligible for a
favorable exercise of discretion under section 212(h)(2) of the Act. The AAQ also finds that no
purpose would be served in discussing whether he merits an overall favorable exercise of discretion,

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the
Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



