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3 APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(h) of the
Immigration and Nationality Act, 8 U.S.C. § 1182(h)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in youf case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional

. information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Mt

Ron Rosenberg
Acting Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the Field Office Director, Hialeah, Florida
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Brazil who also claims Cuban citizenship. He was found to
be inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having committed a crime involving
moral turpitude. He seeks a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C.
§ 1182(h) in order to remain in the United States.

The Field Office Director denied the Form I-601, Application for Waiver of Grounds of
Inadmissibility, after determining that the applicant lacked a qualifying relative on which to base a
'waiver application under section 212(h)(1)(B) of the Act. She also indicated that, even if the
applicant had been found eligible for waiver consideration, his application would have been denied
as a matter of discretion in that the negative factors in his case outweighed the positive. Decision of
the Field Office Director, dated January 10, 2012.

~

On appeal, counsel states that the applicant is applying for a waiver under section 212(h)(1)(A) of
the Act, which does not require a qualifying relative. Form I-290B, Notice of Appeal or Motion,
dated February 8, 2012. :

The record of evidence includes, but is not limited to: counsel’s brief; medical documentation relating
to the applicant; tax returns and W-2 Wage and Tax Statements for the applicant; statements in support
of the applicant; and court records relating to the applicant’s convictions. The entire record was
reviewed and all relevant evidence considered in reaching a decision on the appeal.

Section 212(a)(2)(A) of the Act states, in pertinent parts:

(i) [A]ny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

a crime involving moral turpitude (other than a purely political offense) or an
attempt or conspiracy to commit such a crime . . . is inadmissible.

A waiver of a sectxon 212(a)(2)(A)(1)(I) inadmissibility may be granted under section 212(h) of the
Act if:

(1)(A) [i]t is established to the satlsfactnon of the Attomey General [Secretary of
Homeland Secunty] that-

~

® [t]he activities for which the alien is inadmissible occurred more than
15 years before the date of the alien's appllcatlon for a visa, admission, or
ad]ustment of status, '

(i1) the admission to the United States of such alien would not be
contrary to the national welfare, safety, or security of the United States,
and ;
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(iii) the alien has been rehabilitated; or

(B) in the case of an immigrant who is the spouse, parent, son, or
.daughter of a citizen of the United States or an alien lawfully admitted
for permanent residence if it is established to the satisfaction of the
Attorney General [Secretary] that the alien's denial of admission would
result in extreme hardship to the United States citizen or lawfully
resident spouse, parent, son, or daughter of such alien. . ..

The record reflects that on May 17, 1984, the applicant was convicted of Petit Larceny/Theft,

, with adjudication withheld, and ordered to pay a fine. On February 7,
1985, the applicant was convicted of Lewd and Lascivious Behavior, ! . On August
16, 1990, the applicant pled guilty to Grand Theft in the Third Degree, with
adjudication withheld. He was placed on probation for three years, ordered to pay restitution and
made a $500 contribution to the American Cancer Society.” On March 24, 2000 and August 11,
2000, the applicant was fined for Indecent Exposure under municipal and county ordinances. On
February 27, 2003, the applicant was convicted of Lewd and Lascivious Behavior, |
and was placed in an Advocate Program.

On appeal, counsel asserts that only one of the applicant’s convictions is for a crime involving moral
turpitude, his 1990 conviction for Grand Theft in the Third Degree. Counsel therefore contends that
the applicant is eligible for a waiver under section 212(h)(1)(A) of the Act, as it has been more than
15 years since the events that led to his conviction and that he does not require a qualifying relative,
as stated by the Field Office Director in her denial.

In that the applicant does not dispute that his conviction for Grand Theft under is
for a crime involving moral turpitude, the AAO finds no need to address this matter turther and turns
to a consideration of the applicant’s 2003 conviction for Lewd and Lascivious Behavior, Fl. Stat.
§ 800.03. : :

. We note that on May 25, 2010, an immigration judge determined that the applicant’s 2003
conviction for Lewd and Lascivious Behavior, was a conviction for a crime
involving moral turpitude. In general, we defer to an immigration judge’s legal determinations. In
this case, we further conclude that the immigration judge’s finding is supported by the relevant law.

At the time of the épplicant’s 2003 conviction, stated:

It is unlawful to expose or exhibit one’s sexual organs in public or on the private
premises of another, or so near thereto as to be seen from such private premises, in a
vulgar or indecent manner, or to be naked in public except in any place provided or
set apart for that purpose. Violation of this section is a misdemeanor of the first
degree, punishable as provided in

In Matter of Mueller, 11 1&N Dec. 268, 270 (BIA 1965), the BIA found that a conviction under
Wisconsin law for lewd and lascivious conduct by public and indecent exposure was not a crime
involving moral turpitude, as it did not require a specific lewd and lascivious intent, or any intent
whatsoever. More recently, the BIA found that the element of lewd intent made the offense of
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indecent exposure under California law a crime involving moral turpitude. Matter of Cortes Medina.
26 1&N Dec. 79 (2013). In this case, we find that lewd intent is a required element of .

In Duvallon v. State of Florida, 404 So.2d 196 (Fla. 1st DCA 2011), the District Court of Appeal of
Florida, First District considered the requirements for a conviction under Fl. Stat § 800.03, finding
the phrase “in a vulgar or indecent manner” to require proof that the violation of the statute was
intentional. The Court further construed the phrase as relating to a “lascivious exhibition of those
private parts of a person which common propriety requires to be customarily kept covered in the
presence of others,” and defined lascivious as requiring the exposure or exhibition be “lewd” and
involving “an unlawful indulgence in lust, eager for sexual indulgence.” Id. at 197(quoting from
Chesebrough v. State, 255 So.2d 675, at 677, 678 (Fla. 1971)). The Court also indicated that for
nudity to be prosecutable under Fl. Stat. § 800.03, “there must be a lewd or lascivious exhibition or
exposure of the sexual organs.” Id. (relying on Hoffman v. Carson, 250 So.2d 891, 893 (Fla. 1971).
Therefore, based on these cases, the AAO finds that a 2003 conviction under Fl. Stat. § 800.03,
regardless of whether it involved the exposure of a sexual organ or nakedness, required proof of a
specific lewd and lascivious intent on the part of the applicant. Accordingly, a violation of Lewd
and Lascivious Behavior, Fl. Stat. § 800.03, is categorically a crime involving moral turpitude.

The record establishes that the applicant has been convicted of at least two crimes 1nvolv1ng moral
turpitude, only one of which occurred more than 15 years ago As a result, he is not eligible for
waiver consideration under section 212(h)(1)(A) of the Act, but must establish extreme hardship to a
qualifying relative pursuant to section 212(h)(1)(B) of the Act. However; as indicated by the Field
Office Director in her denial, the record does not establish that the applicant has a qualifying
relative, i.e., a U.S. citizen or Lawful Permanent Resident spouse or parent, on which to base a
waiver application. Accordingly, he is not eligible for waiver consideration under section
212(h)(1)(B) of the Act.

Having found the applicant ineligible for waiver.consideration under section 212(h)(1)(B) of the Act,
the AAO also notes that our review of the record has raised questions regarding the applicant’s
identity, i.e., whether he is the individual who previously adjusted status as " on
March 18, 1985, based on a Form I-130, Petition for Alien Relative, filed by his mother.

The record includes a copy of the Cuban government’s registration of the birth of
, which establishes that was: born on October 26, 1952 in
, Brazil to and The record also
indicates that the applicant in the present matter sought admission to the United States on-July 3,
2006 as , using a Brazilian passport that indicated he had been born on
October 26, 1952 in , Brazil to and i
While the applicant claims to hold Cuban citizenship based on the birth certificate issued in the name
of and was in possession of a Resident Alien Card issued to
when he arrived in the United States on July 3, 2006, no evidence in the record indicates that the
identity or information reflected in the applicant’s Brazilian passport is incorrect or explains how he

may be both | and

(&4

! Documentation in the record identifies the applicant both as
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On appeal, counsel asserts that if United States Citizenship and Immigration Services (USCIS)
wishes to challenge the authenticity of the applicant’s Cuban birth certificate, such a challenge
should be supported with evidence. The AAO observes, however, that while the burden of proof in
removal proceedings rests with the government, this burden shifts to the applicant when the issue
becomes one of establishing admissibility to the United States. See section 291 of the Act, 8 U.S.C.
§ 1361 “Moreover, the issue here is not the authenticity of the birth record for

% which we find no reason to question, but whether it is also the birth record for Jorge Estefan
Mansour, the identity reflected in the applicant’s passport at the time he sought admission to the
United States in 2006. As currently documented, the record does not establish that this is the case.’

Based on the record before us, the AAO has found  _ to be madm1s51bl_e to
the United States pursuant to section 212(a)(2)(A)(i}I) of the Act and ineligible for waiver
consideration under section 212(h) of the Act. Accordingly, the appeal will be dismissed.

In proceedings for an application for a waiver of grounds of inadmissibility under section 212(h) of
the Act, the burden of establishing that the application merits approval remains entirely with the
applicant. See section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden.

ORDER: The appeal is dismissed.

2 The AAO notes that the Registry of Civil Status, the central office of vital records in Cuba, is responsible for
documenting the civil status of Cuban citizens by birth, regardless of whether they were born in or outside Cuba. Before
an overseas birth is recorded in the Cuban Register of Civil Status, the administrative record generated by the Cuban
consulate where the birth was reported and a certified copy of the overseas birth certificate are submitted to the Registry
for verification of the information provided.

> If the applicant is established as the Jorge Estefan Lima who adjusted status in 1985, he is a returning lawful
permanent resident charged with a ground of inadmissibility, not an arriving alien and, therefore, does not need to
reapply for adjustment of status in conjunction with the Form [-601. In re Abosi, 24 1&N Dec. 204 (BIA 2007).



