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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. *All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised
that any further inquiry that you might have concerning your case must be made to that office.

If you | believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you | may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I- 290B Notice of Appeal or Motion, with a fee of $630. The
specific requ1rements for filing such a motion can be found at 8 C.F.R. §103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed

* within 30 days of the decision that the motion seeks to reconsider or reopen.

Ron Rosenberg '
Acting Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by. the Field Office Director, Los Angeles,
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

- The applicant is a native and citizen of Mexico who entered the United States without admission
or parole on May 12, 1988. The applicant remained in the United States until his departure in
2008. The applicant is inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(1)(II), for having been
unlawfully present in the United States for more than one year and seeking readmission within 10
years of his last departure from the United States. The applicant was also found to be inadmissible
to the United States pursuant to section 212(a)(2)(A)(1)(I) of the Act, 8 US.C. §
1182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The applicant
seeks a waiver of inadmissibility in order to remain in the United States with his U.S. citizen
.Spouse. :

The Field Office Director concluded that the record failed to establish the existence of extreme
hardship for a qualifying relative and denied the application accordingly. See Deczswn of the
Field Office Dzrector dated January 31, 2012.

On appeal, the applicant asserts that hlS spouse would suffer extreme financial and emotional
hardship if she were separated from him. The applicant’ further asserts that his spouse cannot
relocate to Mexico to reside with him because she is a native of the United States who will leave
behind a sick mother if she departs and would face unsafe conditions in Mex1co

In support of the waiver application and appeal, the applicant submitted a letter from his spouse,
medical documentation concerning his spouse’s mother, financial documentation, identity
documents, country conditions reports concerning Mexico, a psychological report concerning the
applicant’s spouse, a letter from the spouse’s employer, and the applicant’s criminal records. The
entire record was reviewed and considered in rendering a decision on the appeal. '

- Section 212(a)(2)(A) of the Act states, in pertinent parts:

(i) [AJny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

()] a crime involving moral turpitudc (other than a purely political
offense) or an attempt or conspiracy to comnut such a crime . . . is
inadmissible. : -

(ii) Exceptlon —Clause (1)(I) shall not apply to an alien who committed only one
crime if-

(D) the crime was committed when the alien was under 18 years of age, and
the crime was committed (and the alien was released from any confinement to
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; a prison or correctional institution imposed for the crime) more than 5 years
before the date of the application for a visa or other documentation and the
date of application for admission to the United States, or

(I) the maximum penalty possible for the crime of which the alien was
convicted (or which the alien admits having committed or of which the acts
that the alien admits having committed constituted the essential elements) did
not exceed imprisonment for one year and, if the alien was convicted of such
crime, the alien was not sentenced to a term of imprisonment in excess of 6
months (regardless of the extent to which the sentence was ultimately
executed). :

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 1&N Dec 615
617-18 (BIA 1992), that: _

[M]oral turpitude is a nebulous concept, which refers generally to oonduct that
shocks the public conscience as being inherently base, vile, or depraved, contrary to
the rules of morality and the duties owed between man and man, either one's fellow
man or society in general.... ;

In determining whether a crime involves moral turpitude, we consider whether the
act is accompanied by a vicious motive or corrupt mind. Where knowing or

- intentional conduct is an element of an offense, we have found moral turpitude to
be present. However, where the required mens rea may not be determined from the
statute, moral turpitude does not inhere.

(Citations omitted.)

The record reflects that the applicant was convicted on of misdemeanor inflicting
corporal injury on a spouse in the Municipal Court of Judicial District, County of Los
Angeles, in violation of section 273.5(A) of the California Penal Code. The field office director
found the applicant to inadmissible for having been convicted of a crime involving moral
turpitude. The applicant has not disputed this determination on appeal. As the applicant has not
disputed inadmissibility on appeal and the record does not show the field office director’s. finding
of inadmissibility to be erroneous, the AAO will not dlsturb the . field office director’s
inadmissibility finding. ,

Section 212(a)(2)(A)(ii)(II) of the Act created an inadmissibility exception to section
212(a)(2)(A)(i)() of the Act for an alien’s sole conviction where the maximum penalty possible
~ does not exceed -imprisonment for one year and the alien is not sentenced to a term of
imprisonment in excess of six months. 8 U.S.C. § 1182(a)(2)(A)(ii)(I)). It is noted that a
- misdemeanor conviction for inflicting corporal injury on a spouse, section 273.5(A) of the
California Penal Code, carries a maximum penalty. of one year imprisonment. Further, the
applicant was sentenced to 15 days imprisonment and three years of summary probation.
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Accordingly, the applicant’s conviction is a “petty offense” under the Act’s section
212(a)(2)(A)(ii)(IT) exception. ' :

~ Section 212(a)(9) of theAct provides, in pertinent part: |
(B) Aliens Unlawfully Present.-

(1) In general - Any alien (other than an allen lawfully admltted for
permanent res1dence) who-

(II) has been unlawfully present in the United
States for one year or more, -and ‘who again
seeks admission within 10 years of the date of
such alien's departure or removal from the
United States, is inadmissible.

(v) Waiver. — The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of
an immigrant who is the spouse or son or daughter of a United States’
citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the
refusal’ of admission to such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such alien.

Section 212(a)(9) of the Act states, in pertinent part:
(©) Aliens unlawfully present after previous immigration violations.-
(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for -
an aggregate period of more than 1 year, or -

n has been ordered removed under section 235(b)(1)
section 240, or any other provision of law,

- and who enters or attempts to reenter the United States
without being admitted is inadmissible. '
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(ii) Exception.- -Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the
United States if, prior to the alien's reembarkation at a place outside the
United States or attempt to be readmitted from a foreign contiguous
territory, the Secretary has consented to the alien's reapplying for
admission.

The applicant entered the United States without admission or parole on May 12, 1988 and began
accruing unlawful presence on April 1, 1997. The applicant accrued unlawful presence in the
United States from April 1, 1997 until his departure -in 2008, a period exceeding one year. The
applicant subsequently entered the United States without admission or parole in March 2008." The
applicant is therefore inadmissible pursuant to section 212(a)(9)(C)(i)(I) of the Act, 8 U.S.C. §

1182a)ONC)H®.

An individual who is inadmissible under section 212(a)(9)(C) of the Act may not apply for
perm1s51on to reapply for admission unless he has been outside the United States for more than 10
years since the date of his last departure from the United States. See Matter of Torres-Garcza, 23
I&N Dec. 866 (BIA 2006).

To avoid inadmissibility under section 212(a)(9)(C). of the Act, it must be the case that the
applicant’s last departure was at least 10 years ago, the applicant has remained outside the United
States and USCIS has consented to the applicant’s reapplying for admission. In the present
matter, the applicant became inadmissible under section 212(a)(9)(C) of the Act when he entered
without inspection following his voluntary return to Mexico, in March 2008. He departed the
United States earlier in 2008, thus he has not remained outside the country for 10. years. He is
currently statutorily ineligible to apply for permission to reapply for admission. As such, no
purpose would be served in adjudicating his waiver under section 212(a)(9)(B)(V) of the Act.
Having found the applicant statutorily ineligible for relief at this time, no purpose would be served
in discussing whether he has established extreme hardship to a qualifying relative or whether he
merits a waiver as a matter of discretion.. In proceedings for application for waiver of grounds of
inadmissibility under section 212(a)(9)(B)(v) of the Act, the burden of proving eligibility remains
entirely with the applicant. Section 291 of the Act, U.S.C. § 1361. Here, the applicant has not met
that burden. Accordmgly, the appeal will be dismissed.

'ORDER: The appeal is dismissed.

i

! The AAO conducts appellate review on a de novo basxs See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004).



