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DATE: APR 1 2 201):>ffice: TEGYCIGALPA, HONDURAS 

INRE: Applicant: 

U. S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 

· 20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. CitiZenship 
and Iininigration 
ServiCes 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section ?-l2(a)(9)(B) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B) and under section,~l-2(h) of 
the Immigration and Nationality Act, 8 U.S.C. § 1182(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

· A;.•..t:~ 
Ron Rosenberg · 
Acting Chief, Administrative Appeals Office 

WWlY~IJscis;gov 
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DISCUSSION: The waiver application was denied by the Field Office Director, Tegucigalpa, 
Honduras. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. · 

The applicant is a native and citizen of Honduras who was found to be .inadmissible under section 
212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), 
for having been convicted of crimes involving moral turpitude, and pursuant to section 
212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in 
the United States for more than one year and seeking readmission within ten years of her last 
departure from the United States The applicant's spquse and two children are U.S. citizens and she 
seeks a waiver of inadmissibility in order to reside in the United States. 

The field office director determined that the applicant established extreme hardship to her spouse, 
but was not eligible for a waiver as a matter of discretion; and the Application for Waiver of 
Grounds of Inadmissibility (Form I-601) was denied accordingly. Decision of the Field Office 
Director, dated December 16, 2011. 

On appeal, counsel details the applicant's good character and hardship claims. Form I-290B 
Attachment, dated January 13, 2012. 

The record includes, but is not limited to, .counsel's statement, the applicant's spouse's statement, 
criminal records, financial records, employer letters and photographs. The entire record was 
reviewed and considered in rendering a decision on the appeal. 

The record reflects that the applicant entered the United States as a B-2 visitor on March 18, 1988 
and became a permanent resident on September 13, 1993; she was placed in removal proceedings 
while attempting to·-return to the United States on January 25, 2002; she was ordered removed on 
November 9, 2005; her appeal was dismissed by the Board of Immigration Appeals (BIA) on June 
15, 2007; she filed Form I-360 as a self-petitioning spouse of an abusive U.S. citizen or lawful 
permanent resident on July 10, 2007; she was removed from the United States on April 3,' 2009; and 
her Form I-360 was withdrawn on January 27, ·2010. The applicant accrued unlawful presence from 
June 15, 2007, the date she lost her permanent resident status, until July 10, 2007, the date her Form 
I-360 became pending. The applicant is not inadmissible to the United States under section 
212(a)(9)(B)(i)(II) of the Act as she did not accrue more than one year of unlawful presence prior to 
her April 3, 2009 departure from the United States, and she does not require a waiver under section 
212(a)(9)(B)(v) of the Act. 

Section 212(a)(9)(B) of the Act provides, in pertinent pait: 

(B) Aliens Unlawfully Present.-

(i) In generaL-Any alien (other thJn 
permanent residence) who-

an alien lawfully admitted for 
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(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver.-The Attorney General [now the Secretary of Homeland 
Security, "Sec~etary"] has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established to the satisfaction of the [Secretary] that 
the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent 
of such alien. 

Section 212(a)(2)(A) of the Act states in pertinent part, that: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of-

(I) a crime involving moral turpitUde (other than a purely 
political offense) or an attempt or conspiracy to commit such 
a crime ... is inadmissible. 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
617-18 (BIA 1992), that: . 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the ·duties owed between man anq man, either one's fellow man or 
society in general. ... 

In. determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have fom:id moral turpitude to be present. 
However, where the required mens rea may not l?e determined from the statute, moral 
turpitude does not inhere. ' 

(Citations omitted.) 

In Matter of Silva-Tre\Jino, 24 I&N Dec. 687 (A. G. 2008), the Attorney G~neral articulated a new 
methodology for determining whether a conviction is a crime involving moral turpitude where the 
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language of the criminal statute in question encompasses conduct involving moral turpitude and 
conduct that does not. First, in evaluating whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be applied to reach conduct 
that does not involve moral turpitude. /d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183, 
193 (2007). A realistic probability exists where, at the time of the proceeding, an "actual (as 
opposed to hypothetical) case exists in which the relevant criminal statute was applied to conduct 
that did not involve moral turpitude. If the statute has not been so applied in any case (including the 
alien's own case), the adjudicator can reasonably conclude that all convictions under the statute may 
categorically be treated as ones involving moral turpitude." /d. at 697, 708 (citing Duenas-Alvarez, 
549 U.S. at 193). 

However, if a case exists in which the criminal statute m question was applied to conduct that does 
not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing Duenas­
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which 
the adjudicator reviews the ·"record of conviction" to determine if the conviction was based on 
cond~ct involving moral turpitude. /d. at 698-699, 703-704, 708. The record of conviction consists 
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty 
plea, and the plea transcript. /d. at 698, 704, 708. 

If review of the record of conviction is inconclusive, an adjudicator then considers any additional 
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24 
I&N Dec. at 699-704, 708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction. (citation 
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." /d. at 703. 

On May 17, 1988, July 4, 1988 and October 24, 2000, the applicant was convicted under Florida 
Statutes Section 812.014 of petit larceny. On October 6, 2000, the applicant was convicted under 
Florida Statutes Section 414.39(1)(a) of two counts of public assistance fraud/misrepresentation and 
under Florida Statutes Section 414.39(1)(b) of public assistance fraud/disclose change. As the 
applicant has not contested her inadmissibility on appeal, and the record does not show that 
determination to be in error, we will not disturb the finding of inadmissibility under section 
212(a)(2)(A) of the Act. 

Section 212(h) of the Act provides, in pertinent part: 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, 
waive the application of subparagraph (A)(i)(I), (B), ... of subsection (a)(2) ... if-I . 
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(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a 
citizen of the United States or an alien lawfully admitted for permanent residence 
if it is established to the satisfaction of the Attorney General [Secretary] that the 
alien's denial of admission would result in extreme hardship to the United States 
citizen or lawfully resident spouse, parent, son, or daughter of such alien .... 

A waiver of inadmissibility·undersection 212(h) of the Act is dependent on a showing that the bar to 
admission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or 
lawfully resident spouse, parent, son or daughter pf the applicant. Hardship to the applicant can be 
considered only insofar as it results in hardship to a qualifying relative. The applicant's spouse and 
children are the qualifying relatives in this case. If extreme hardship to a qualifying relative is 
established, the applicant is statutorily eligible for a waiver, and USCIS then assesses whether a 
favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 
(BIA 1996). 

The field office director determined that the applicant established extreme hardship to her spouse, 
but she was not eligible for a waiver as a matter of discretion. The AAO will not disturb the field 
office director's finding of extreme hardship. We will now address whether the applicant is eligible 
for a waiver·as a matter of discretion. 

In discretionary matters, the alien bears the burden of proving eligibility in terms of equities in the 
United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582 
(BIA 1957). 

In evaluating whether section 212(h)(1)(B) relief is· warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional significant 
violations of this country's immigration laws, the existence of a criminal record, and 
if so, its nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country . . The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where alien began .residency at a young age), 
evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value or service in the community, evidence 
of genuine rehabilitation if a criminal record exists, and other evidence attesting to the 
alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). 

. I . . 

See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then "balance 
the adverse factors evidencing an alien's undesirability las a permane~t resident with the social and 
humane considerations presented on the alien's behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country." ·/d. at 300 (citations 
omitted). · · · · 
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The adverse factors in the present case are th~ applicJt's convictions for crime~ invol~ing moral 
turpitude, removal order, short length of time between her removal and her immigrant visa 
application, marriage after being placed in removal proceedings and overstaying her initial B-2 
~~. . 
The favorable factors include the presence of the applicant's U.S. citizen spouse ·and children, 
extreme hardship to her spouse, good chahcter detailed in two employer letters, filing of tax returns 
over a lengthy period of time and rehabilitation form her criminal activity. The applicant does not 
have a conviction since 2000. The applicant's employers describe her as professional, honest, 
hardworking and trustworthy. The applicant states that she was totally wrong and made a big 
mistake in committing fraud. The record reflects that she has been rehabilitated. 

The field office director states that the applicant has family ties in both the United States and 
Honduras. The record reflects that the majority of her immediate family is in the United States, 
including her spouse who would experience extreme hardship if her waiver is denied .. 

The A.AO finds that the criminal and immigration violation committed by the applicant cannot be 
condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the present case 
outweigh the adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, 
the appeal will be sustained and the waiver application will be approved. 

ORDER: The appeal issustained. The waiver application is approved. 


