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DATE: APR 2 2 2013oFFICE: SAN BERNARDINO 

INRE: 

i 
I 

. v:l~: l)epa_rtJiient ofHolll~_lanll Set~rity 
. U.S. Citizenship and Immigration Services 
Office of Adm.inistrative Appeals 
20 Massachusetts Avenue, N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

I~ ----
1 

Application for Waiver of Grounds of11Inadmissibility under section 212(h) of the 
-Immigration and Nationality Act, 8 UiS;C. § 1182(1)) .. . · 

APPLICATION: 

ON BEHALF OF APPLICANT: 

INSTRUCfiONS: 

I 

I 

•j 

I 
/ I 

Enclosed please find the decision of the Administrative Appdals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case.. Please be advised 
that any further inquiry that you might have concerning your base must be made to that office. 

If you believe the AAO inappropriately applied the law in !reaching its decision, or you have additional 
information that you wish to' have considered, you may file almotion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal orMotion, with a fee of $6~0. The 
specific requirements for filing such a motion can be found ~at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware tha:t 8 C.F.R. § ~03.5(a)(l)(i) requires any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Ron Rosenberg 
1 

Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, San Bernardino, 
California,· and is now before the Administrative Appehls Office (AAO) on appeal. The appeal 
will be dismissed. · I 

The applicant is a native and citizen of Cuba who wJ found to be inadmissible to the United 
States pursuantto section 212(a)(2)(A)(i)(I) of the Itnnligration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(2)(A)(i)(I), for haying committed ai crime involving moral turpitude. The 
applicant seeks a waiver of inadmissibility pursuant (o section 212(h) of the Act, 8 U.S.C. § 
1182(h), in order to remain in the United States with his u.S. citizen children. 

I 
I 
I 

The F;ield Office Director concluded that the record fatled to establish tl~e existence of extreme 
hardship for a qualifying relative and denied the application accordingly. See Decision of the 
Field Office Director, dated February 17, 2012. ·j . 

On appeal, counsel for the applicant asserts that the aJplicant's daughters would suffer extreru'e 
hardship if the applicant's waiver application were denied because of the emotional ties of their 
family members to the applicant and the applicant's Jsistance in their household and business 

I 

affairs. Counsel further asserts that the applicant hasl demonstrated sufficient rehabilitation to 
warrant favorable discretion. : ' 

In support of the waiver application and appeal, the applicant submitted identity documents, letters 
· from his daughters, and documents concerning his cHminal history. The entire record was 

reviewed and considered in rendering a decision on the ~ppeal. 
. I 

Section 212(a)(2)(A) of the Act states, in pertinent parts:i 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
I 

committing acts which_ constitute the essential elejents of-

(I) a crime involving moral turpitude (other than a purely political 
I 

offense) or an attempt or conspiracy to -commit such a crime ... is 
inadmissible. 1 

i 
(ii) Exception.---Clause (i)(I) shall not apply to an alien who committed only one 
crime if..: 

(I) the crime was committed when the alien was under 18 years of age, and 
the crime was committed (and the alien wris released from any confinement to 
a prison or correctional institution impos~d for the crime) more than 5 years 
before the date of the application for a vfsa or other. documentation and the 
date of application for admission to the United States, or 

(II) the maximum penalty possible for ~e crime of which the ·alien was 
- I 

convicted (or which the alien admits having committed or of which the acts 
I 
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I 
that the alien admits having committed constituted the essential elements) did 
not exceed imprisonment for one year and!, if the alien was convicted of such 
crime, the alien was not sentenced to a tern of imprisonment in excess of 6 
months (regardless of the extent to which the sentence was ultimately 
executed). / · 

The Board of Immigration Appeals (BIA) held in Mattkr of Perez-Contreras, 20 I&N Dec. 615, 
617-18 (BIA 1992),that: ~ 

I 

[M]oral turpitude is a nebulous concept, whic~ refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, contrary to 
the rules of morality and the duties owed betweeh man and man, either one's fellow 
man or society in general.... ! · 

In determining whether a crime involves moral Jurpitude, we consider whether the 
act is accompanied by a vicious motive or Gorrupt mind. Where knowing or 
intentional conduct is an element of an offense, fwe have found moral turpitude to 
be present. However, where the required mens rea may not be determined from the 

l • 

statute, moral turpitude does not inhere. 

(Citations omitted~) 
. . . 

l . . 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new 
methodology for determining whether a conviction is ·a trime involving moral turpitude where the 
language of the criminal statute in question encompassbs conduct involving moral turpitude and 
conduct that does not. First, in · evaluating whether an !offense is one ·that categorically involves 
moral turpitude, an adjudicator reviews the criminal Statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," thht the statute would be applied to reach 

I . 

conduct that does not involve moral turpitude. /d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 
U.S .. 183, 193 (2007). A realistic probability exists · ~here, at -the time of the proceeding, an 
"actti&l (as opposed to hypothetical) case exists in whic~ the relevant criminal statute was applied 
to conduct that did not involve moral turpitude. If the statute has not been so applied in any case 
(including the alien's own case), the adjudicator can !reasonably conclude that all convictions 
under the statute may categorically be treated as ones Uivolving moral turpitude." /d. at 697, 708 
(citingDuenas-Alvarez, 549 U.S. at 193). I · _ , · 
However, if a case exists in which the criminal statute in question was applied to conduct that does 

. not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral im-Piqide." · 24 I&N. Dec. at 691 (citing 
Duenas-Alvarez, 549 U.S. at 185-:88, 193). An adjudic~tor then engages in a second,.stage inquiry 
in which the adjudicator reviews the "record of convibtion" to determine if the conviction was 
based on conduct involving moral turpitude. · /d. at 1698-699, 703-704, 708. The record of 
conviction consists of documents such .as the indictment, the judgment of conviction, jury 
instructions, a signed guilty plea, and the plea transcript.! /d. at 698, 704, 708. 
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The record reflects that the applicant was convicted in the 

I 

[)n December 23, 2003, of robbery in the ~econd degree, in violation of section 211 
of the Penal Code. The applicant was sentepced to 73 days in jail and three years of 
probation. . The applicant was convicted of forgery apd uttering a forged instrument in 

on August 3, 1965 and unauthorized use of a vehicle on August 1, 1964. 
. . I 

The field office director found the applicant to inadmis~ible for having been convicted of a crime 
involving morcil turpitude. The applicant has not disputed this determination on appeal. As the 

I . 

applicant has not disputed inadmissibility on appeal anq the record does not show the field office 
director's fmding of inadmissibility to be erron~ous, tpe AAO will not qisturb the field office 
director's inadmissibility finding. It is noted that the Ninth Circuit Court of Appeals, in Mendoza v. 

• I . 

Holder 623 F.3d 1299 (9th Cir. 2010), determined tJiat a conviction under section 211 Qf the 
Penal Code is a crime involving moral turpitude. It is also noted that robbery in the 

. I 

second degree is a felony offense under the Penal Code and carries a sentence of two, 
three, or five years imprisonment. · 1 

\ 

Section 212(h) of the Act provides, in pertinent part: 

I . 

(h) The Attorney General [Secretary of Homel~d Security] may, in his discretion, 
·waive the application of subparagraph (A)(i)(I), (a), ... of subsection (a)(2) ... if-

I 

i 
(1) (A) in the case of any immigrant it is established to the satisfaction of the 
Attorney General that- . . · · l . · . 

(i) the alien is inadmissible only undJr subparagraph (D)(i) or (D)(ii) of 
. I 

such subsection or the activities fot which the alien is inadmissible 
occurred more than 15 years before tHe date of the alien's application for 
a visa, admission, or adjustnlent of sdtus. · 

, I . 

(ii) the admission to the l!nited · St~tes of such alien would not be 
contrary to the national welfare; safety, or security ofthe United States, 
arid I · 

,j 

(iii) the alien has been rehabilitated; Jr 
~ I 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter 
of a citizen of the United States or an ali~n lawfully admitted for permanent 
residence if it is established to the satisfaction of the Attorney General 

I 

[Secretary] that the alien's denial of admission . would result in extreme 
hardship to the United States citizen' Olil1 

lawfully resident spouse, parent, 
son, or daughter of such alien .... 
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A section 212(h) waiver of the bar to admission resulti,ng from section 212(a)(2)(A)(i)(I) of the 
Act is dependent first upon a showing that the bar impo~es an extreme hardship to the U.S~ citizen. 
or lawfully resident spouse, parent, or child of the applicant. Hardship to the applicant is not 
considered in section 212(h) waiver proceedings unless ~t causes hardship to a qualifying relative, 
in this case the applicant's children. Once extreme har~ship is established, it is but one favorable 

. factor to be considered in the determination of whethe~ the Secretary should exercise discretion. 
See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 1 

Extreme hardship is "not a definable term of fixed bd inflexible content or meaning," 'but 
. I 

"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of CeTVahtes-Gonzalez, the Board provided a list of 

I 

factors it dee111ed relevant in determining whether an ~ien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or ·united States citizen spouse or par~nt in this country; the qualifying relative's · 

I 

family ties outsjde the United States; . the conditions ¥t the country or countries to which the 
qualifyj,ng relative would relocate and the extent of the qualifying relative's ties in such countries; the 
financial impact of departure from this country; and si~cant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relo<;:ate. /d. The Board added that not all of the !foregoing factors need be analyzed in at:J.y 
given case and emphasized that the list of factors was no:t exclusive. /d. at 566. 

. I 
The Board has also held that the common or typical results of removal and -inadmissibility do not 

. 1 

constitute extreme hardship, and has listed certain individual hardship factors considered common 
. I 

rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one~s present standard of living,! inability to pursue a chosen profession, 
separation from family members, severing community ti~s, cultural readjustment after living in the 
United States for ·many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, 

. or inferior medical facilities in the foreign country. Se~ generally Matter ofCeTVantes-Gonzalez, 
22 I&N Dec. at 568; Matter of Pilch, 21 l&N Dec. 627, ~32-33 (BIA 1996); Matter of Ige, 20 I&N 
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dep. 245, 246-47 (Comm'r 1984); Matter of 
Kim, ·15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 
1968). ·. .· I I . 

Howeve~, thQugh hardships may not be extreme when!considered abstractly or individ~ally, th~ 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of 0-J-0-, 
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator 
"m'ust consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation." /d. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et ceted, differs in nature and severity depending 
on the unique circumstances of each case, as' does the !cumulative hardship a qualifying relative 
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I 

experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distingu'ishing Matter of Pilch regarding hardship 
faced by qualifying relatives on the basis of, variations1 in the length of residence in the United 
States and theability to speak the language of the coJntry to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 

, I 

removal, separation from family living in the United St~tes can also be the most important single 
hardship factor in considering hardship in the aggregat~. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (Qth Cir. 1983)); but see Matter of Ngai, 19 
I&N Dec. at 247 (separation of spouse aiid children fn?m applicant not extreme hardship due to 
conflicting evidence in the record and because applicant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, w~ ·consider the totality of the circumstances 
in determining whether . denial of admission would result in extreme hardship to a qualifying 
relative. ' · · · I · . 

i 
The record reflects that the applic~t is a 71-year-old nJtive and citizen of Cuba. The applicant's 
older daughter is a 34-year-old native and citizen of th~ United States. The. applicant's younger 

. I 

daughter· is a 30-year-old native and citizen of the United States. The applicant is currently 
residing in Van Nuys, California. j · . _/ 

I . 

The applicant's daughters assert that they do not have1·v~ry many living fa~ily members outside of a 

their father and mother. · Both daughters contend that: they and their own children have close 
relationships to the applicant and will never be able to see the applicanf again if he returns to 
Cuba. It is noted that the Office of Foreign Assets cdntrol states that a person visiting a close 
relative who is a national of Cuba is authorized to engage in Cuba travel-related transactions 
without limitation on ·the frequency or duration ·of su~h travel. . The applicant's daughters and 
grandchildren, under their definition, would constitute 

1 
close relatives as they are related to the 

applicant by blood, marriage, or adoption, and not more ithan three generations removed. As such, 
there is no indication that the applicant's daughters or grandchildren would be unable to visit the 

~~in~a . I .· · 

The applicant's younger daughter asserts that the applicant's assistance is vital in her small. 
· business and that she could not afford to hire a replacement for the services that he provides. The 
applicant's younge~ daughter furth.er asserts that she hasi p~ial custody ~f her child and ·that. when 
she travels for busmess, the applicant looks after· her phild. The apphcant' s younger daughter 
contends that she could not afford to hire childcare for her daughter. There is no indication as to 
whether the applicant's younger daughter's child couldj receive care from her father, who shares 
custody~ when her mother is unable to provide care. ~here i.s also no s~pporting documentation 
concemmg a custody agreement, financial documents concemmg the apphcant's younger daughter 
and her small business, or any legal documents concciming her ownership of such a business. 
Going on record without supporting documentary evide*ce generally is not sufficient for purposes 
of meeting the burden of proof in these proceedings. See Matter of Soffici, 22 I&N Dec. 158; 165 
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). There is insufficient evidence in the record, in the aggregate, to find that the applicant's 
qualifying relatives would suffer extreme hardship upon separation from the applicant 
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The applicant's children do not make any assertions cohc~rning their ability to relocate to Cuba. 
As rioted, there is no supporting documentation concepung the applicant;s younger daughter's 
custodial responsibilities in the United States. It is noted that the applicant's daughters are natives 

I 
and citizens of the United States. The record contains .insufficient evidence to find that the 
applicant's qualifyirig relatives would suffer extreme har~ship upon relocation to Cuba. 

. I 
In this case, the record does not contain sufficient evideqce to show that the hardships faced by the 
applicant's qualifying relatives, considered in the aggregate, rise to the level of extreme hardship. 
Further, as the ap licant has been convicted of robbery in the second degree, in violation of 

I 

section 211 of the Penal Code, a dangerous and violent crime, he must also demonstrate 
that the denial of his application would result in exceptio1nal and extremely unusual hardship. 

. . I 
I 

8 C.F.R. § 212.7(d) provides, in pertinent part: 1· . 
Criminal grounds of inadmissibility involving i:langerous ·or violent ·crimes. Th~ 
Attorney· General [Secretary], in general, will lnot favorably exercise discretion 
under section 212(h)(2) of the Act . . .in casds involving violent or dangerous 
crimes, except. . .in cases in which .the alien clea~ly demonstrates that the denial of 
the application for adjustment of st~tus or an upm1grant visa or admission as an 
immigrant would result in exceptional and extremely unusual hardship ..... 

Section 211 of the l Penal Code provides: i 
I 

Robbery defmed. Robbery is the· felonious ta~ing of personal property in the 
possession of another, from his person or immediate presence, and against his will, 
accomplished by means of force or fear. I 

The AAO notes that the words "violent" and "dangerops" and the phrase "violent or dangerous 
crimes" are not further defined in the regulation, and the AAO is aware of no precedent decision 
or other authority containing a·definition of these terms 'as used in 8 C.F.R. § 212.7(d). A similar 
phrase, "crime of yiolence," is found in section 10I(a)(43)(F) of the Act, 8 U.S.C. § 
1101(a)(43)(F). It provides that a "crime of violence," aS defined under 18 U.S.C. § 16, for which 
the term of imprisonment is at least one year, .is an !aggravated felony. As such, "crime of 
violence" is limited to those crimes specifically listed hl 18 U.S.C. § 16. It is not a generic term 
with application to any crime involving violence, as th~t term may be commo~y defined. That 
the DOJ chose not to use the language of section 101(~)(43)(F) of the Act or 18 U.S.C. § 16 in 

· promulgating 8 C.F.R. § 212.7(d) indicates that "viol~nt or dangerous crimes" and "crime of 
I 

violence"· are not synonymous. The Department of Justice clarified the relationship between 
. I 

these distinct terms in the interim final rule codifying 8 G.F.R. § 212.7(d): . 

. [I]n general, individuals convicted of aggravateld felonies would ~ot warrant the 
Attorney General's use of this discretion. In fa~t, the proposed regulations stated 
that even if the applicant can meet the "exteptional and extremely unusual 
. hardship" standard for the exercise of discietion, aepending upon the severity of the 
offense, this might "still be insufficient" to obtai~ the waiver. See 67 FRat 45407. 
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That language would · substantially limit the circumstances under which an 
individual convicted of an aggravated felony wo~ld be granted a waiver as a matter 

. •.. I 

of discretion. Therefore, the Department believes that this language achieves the 
goal of the commente, while · not unduly coqstrainjng the Attorney General's 
discretion to render waiver decisions on a case-by-case basis. 

I 

67 Fed. Reg. 78675,78677-78 (December 26, 2002). I . 
Therefore, the fact that a conviction constitutes an abavated felony under the ~ct may be 
indicative that an alien has also been convicted of a yiolent or dangerous crime, but it is not 
dispositive. Decisions to deny waiver applications on ith~ ·basis of dis~retion under 8 C.P.R. § 
212.7(d) are made on a factual "case-by-case basis." llhe AAO interprets the phrase''violent or 
dangerous crimes" in accordance With the plain or cominon meaning of its terms, consistent with 
any published precedent decisions addressing discretiorlary denials under 8 C.P.R. § 212.7(d) or 
the standard originally set forth in Matter of Jean. Giv¢n that the applicant's crimes involve the 
t4reat of and actual physical attack, the AAO finds that the applicant's .conviction renders him 
subject to the heightened discretion standard of 8 C.P.R. ,§ 212.7(d). 

. I 
. I . 

Accordingly, the applicant must show that "extraordinru)r circumstances" warrant approval of the 
I 

waiver. 8 C.P.R. § 212.7(d). Extraordinary circumstances may exist in cases involving national 
security or foreign policy considerations, or if the denial! of the applicant's admission would result 
in exceptional and extremely unusual hardship. 'Id. i Finding n() evidence of foreign policy, 
national security, or other extraordinary equities, the .MO will consider whether the applicant has 
"clearly demonstrate[ d] that the denial of . . . adm~ssion as an immigrant would result in 
exceptional and extremely unus~al hardship" to a qualifJ,ing relative. /d. 

. . ! 
I 

The exceptional and · extremely unusual hardship standard is more restrictive than the extreme 
hardship standard. Cortes-Castillo v. INS, ·997 F.2d !1199, 1204 (7th Cir. 1993). Since the 
applicant is subject to 8 C.P.R. § 212.7(d), merely shdwing extreme hardship tb his qualifying 
relatives under section 212(h) of the Act is not sufficient. He must meet the higher standard of 
exceptional and extremely unusual hardship. · J · · . 

~ I . . 

As the applicant has failed to demonstrate extreme hard~hip to his qualifying relatives, the record 
does not contain sufficient evidence to show that the har~ships faced by the applicant's qualifying 
relatives, considered in the aggregate, rise to the level of exceptional and extremely unusual 
hardship. The AAO therefore finds that. the applicant h~s failed to establish the requisite level of 
hardship to his U.S. citizen children. As the applicantlhas not established the requisite level of 
hardship to a qualifying family member, no purpose would be served in determining whether the 
applicant merits a waiver as ·a matter .of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the 
Act, the burden of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8 
U.S.C. § t361. Here, the applicant has not met that ~urden. Accordingly, the appeal will be 
dismissed. · · · ., ' 

. I 

I 
! 

.· 
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ORDER: ·The appeal is dismissed. 

1. 

r 


