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DISCUSSION: The waiver application was denied by the Acting Field Office Director, Chicago,
Illinois, and is now. before the Administrative Appeals Ofﬁce (AAO) on appeal. The appeal will be
" sustained.

The record reflects that the apphcant is a native of Poland and citizen of Canada who was found to
be inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and
Nationality Act- (the Act), .8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been convicted of crimes
involving moral turpitude. The applicant’s spouse, daughter and stepdaughter (daughter) are U.S.
citizens. The applicant seeks a waiver of inadmissibility pursuant to section 212(h) of the Act,
8 U.S.C. § 1182(h), in order to reside in the United States with his family.

The acting field office director found that the appllcant failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Apphcatlon for Waiver of Grounds of
Inadmissibility (Form I- 601) accordingly. Decision of the Acting Field Office Director, dated
August 18,2011. : ‘ ‘ :

On appeal, counsel assetts that the applicant did not commit a crime involving moral turpitude and
that his spouse will experience extreme hardship if the waiver application is demed Brief in Support
of Appeal, dated September 13, 2011. , :

‘The record mcludes, but is not llml_ted to, counsel’s brief, the applicant’s daughter’ statement, the
- applicant’s statement, criminal records, a psychiatric evaluation, the applicant’s spouse’s statement,
educational and employment records, and country conditions information on Canada. The entire
record was reviewed and considered in arriving at a decision on the appeal. '

Section 212(a)(2)(A) of the Act states in pertinent part, that: -

(i) [A]ny alien conv1cted of or who admits havmg committed, or who ~admits
committing acts which constitute the essential elements of-

{)) a crime _involving moral turpitude (other than a purely -
* political offense) or an attempt or conspiracy to commit such
a crime . . . is inadmissible.

In Matter of Silva-Trevino, 24 1&N Dec. 687.(A.G. 2008), the Attorney General articulated a .new
methodology for determining whether a conviction is a crime involving moral turpitude where the
language of the criminal statute in question encompasses conduct involving moral turpitude and
conduct that does not. First, in evaluating whether an offense is one that categorically involves
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a
“realistic probability, not a theoretical possibility,” that the statute would be applied to reach conduct
that does not involve moral turpitude. Id. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183,
193 (2007). A realistic probability exists where, at the time of the proceeding, an “actual (as
opposed. to hypothetical) case exists in which the relevant criminal statute was applied to conduct
that did not involve moral turpitude. If the statute has not been so applied in any case (includirg the
alien’s own case), the adjudicator can reasonably conclude that all convictions under the statute may
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categorically be treated as ones mvolvmg moral turpitude.” Id. at 697, 708 (citing Duenas-Alvarez,
549 U.S. at 193).

However, if a case exists in which the criminal statute in question was applied to conduct that does
not involve moral .turpitude, “the adjudicator cannot categorically treat all convictions under that
statute as convictions for crimes that involve moral turpitude.” 24 I&N Dec. at 697 (citing Duenas-
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which
the adjudicator reviews the “record of conviction” to determine if the conviction was based on
conduct involving moral turpitude. Id. at'698-699, 703-704, 708. The record of conviction consists
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty
plea, and the plea transcrlpt Id. at 698, 704, 708

If review of the record of conviction is inconclusive, an adjudicator then considers any additional
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24
I&N Dec. at 699-704, 708-709. However, this “does not mean that the parties would be free to
present any and all evidence bearing on an alien’s conduct leading to the conviction. (citation
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not
“an invitation to relitigate the conviction itself.” Id. at 703.

The record reflects that the applicant. was convicted on August 29, 1997 of theft over $5,000 in
violation of Canadian Criminal Code Article 334(A), two counts of theft under $5,000 in violation of
Canadian Criminal Code Article 334(B)(I), two counts of possession of break-in instruments in
violation of Canadian- Criminal Code Article 351(1) and breaking and entering with intent,
committing offense or breaking out in violation of Canadian Criminal Code Article 348(1)(B)(D).
His disposition was 90 days to be purged in a discontinued way on each count and probation for two
years

He was also convicted on December 10, 1997 of breaking and entering with intent, committing
offense or breaking out in violation of Canadian Criminal Code Article 348(1)(A)(D), conspiracy to
breaking and entering in violation of Canadian Criminal Code Article 465(1)(C), possession of
~ break-in instruments in violation of Canadian Criminal Code Article 351(1) and failure to comply
with condition of undertaking or recognize in violation of Canadian Criminal Code Article
145(3)(B). His sentence was suspended and he received two years of probation.

A conviction for larceny is considered to involve moral turpitude only when a permanent taking is
intended. Matter of Grazley, 14 1&N Dec. 330 (BIA 1973). In regard to the theft convictions,
counsel asserts that the applicant’s crimes were for joyriding and the lenient sentencing and similar
U.S. and Canadian statutes support this contention. In looking at the record of conviction, there is
no indication that the applicant only intended a temporary taking of the objects of the thefts. As
such, the applicant has not met his burden of proof in establishing that he is not inadmissible under
section 212(a)(2)(A)(1)(I) of the Act. -

As the AAO has found the applicant’s theft convictions to be crimes involving moral turpitude, it
will not address whether his other crimes involve moral turpitude.

Section 212(h) of the Act provides, in pertinent part, that:
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. ‘The Attorney General may, in his discretion, waive the application of subparagraphs

' (A)(i)D), (B), (D), and (E). of subsection (a)(2) and subparagraph (A)(i)(1I) of such
subsection insofar as it relates to a single offense of simple possessnon of 30 grams or
less of marijuana .

(1) (A) in the case of any immigrant it is established to the satisfaction of
the Attorney General [Secretary] that — .

(i) . . . the activities for which the alien is
inadmissible occurred more than 15
years before the date of the alien’s
application for a visa, admission, or
adjustment of status, -

- (i)  the admission to the United States of
such alien would not be contrary to the
national welfare, safety, or security of
the United States, and -

(iii)  the alien has been rehabilitated; or

~ (B) in the case of an immigrant who is the spouse, parent, son, or daughter of
a citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
[Secretary] that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully resident spouse, parent,
son, or daughter of such alien . . .

In examining whether the applicant is eligible for a waiver, the AAO will assess whether he meets
the requirements of section 212(h)(1)(A) of the Act. The record reflects that the activity resulting in
the applicant’s convictions occurred more than 15 years ago. The AAO notes that an application for
admission or adjustment of status is considered a “continuing” application and “admissibility is
determined on the basis of the facts.and the law at the time the application is finally considered.”
Matter of Alarcon, 20 1.&N. Dec. 557, 562 (BIA 1992) (citations omitted). The date of the Form
1-485 decision is the date of the final decision, which in this case, must await the AAO’s finding
regarding the applicant’s eligibility for a waiver of inadmissibility. As the activities for which the
applicant is inadmissible occurred more than 15 years before the date of his adjustment of status
“application”, he meets the requirement of section 212(h)(1)(A)(i) of the Act.

The record does’ not reflect that admitting the -applicant would be contrary to.the national welfare,

~ . safety, or security of the United States. The record reflects that the applicant works for a transportation

company. There is no indication that the applicant has ever relied on the government for financial
assistance. The applicant has not been convicted of any crimes since his December 10, 1997
convictions, and he completed his terms of probation. In addition, there is no indication that the
applicant is involved with terrorist-related activities. ‘Accordingly, the applicant has shown that he
meets the requirement of section 212(h)(1)(A)(ii) of the Act.

The applicant has shown by a preponderance of the evidence that he has been rehabilitated per
section 212(h)(1)(A)(iii) of the Act. As discussed above, the record reflects that the applicant has not
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been convicted of any crimes since December 10, 1997. He provides financial and emotional
support to his family, and is active in their lives. In addition, the record reflects that he files his tax
returns. The record does not reflect that the applicant has a propensity to engage in further criminal
activity.  Accordingly, the -applicant has shown -that he meets the requirement of section
212(h)(1)(A)(iii) of the Act. '

Based on the foregoing, the applicant has shown that he is eligible for consideration for a waiver
under section 212(h)(1)(A) of the Act. The granting of the waiver is discretionary in nature.

The adverse factors in the present case are the applicant’s convictions, unauthorized period of stay
and unauthorized employment. The AAO notes that the applicant was 21-years-old when he
committed his crimes. In addition, he has admitted remorse for his actions. -

The favorable factors are the presence of the applicant’s U.S. citizen spouse and children, hardship
to his spouse and children, filing of tax returns and the lack of a criminal record since 1997. The
applicant has been married to his spouse for over 10 years. The applicant’s friend details the
applicant’s good character. ’ C '

The AAO finds that.the crimes and immigration violations committed by the applicant are serious in
nature; nevertheless, when taken together, we find the favorable factors in the present case outweigh
the adverse factors, such that a favorable exercise of discretion is warranted.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the

Act, the burden of proving eligibility rests with the applicant. See section 291 of the Act. Here, the

- applicant has met that burden. Accordingly, the appeal will be sustained and the waiver application
will be approved.: = e '

ORDER: The appeal is sustained. The application is appfoved. |



