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pATSAN 0 2 21dffice:  MIAMI, FL V.FIL‘E':

INRE: ¥y : Applicant:

APPLICATION Appllcatlon for Walver of Grounds of Inadmissibility under section 212(h), 8 U.S.C.
§ 1182(h) of the Imrmgratlon and Nationality Act.

ON BEHALF OF APPLICANT:

INSTRUCZ‘-_I‘IONS:
Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to thlS matter have been returned to the office that originally decided your case. Please be advised that
any furthe;r inquiry that you might have concerning your case must be made to that office.

Lo ; :
~If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
mformatlon that you wish to have.considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requlrements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly w1th the AAO. Please be aware that 8 C.F.R. § 103. 5(a)(1)(1) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

M““M

Ron Rosenberg
Acting Chief, Admmlstratlve Appeals Offlce

WWW.uscis.gov



(b)(6)

Page 2

DISCUSSION The waiver apphcatlon was demed by the Field Office Director, Miami, Florida,
and is now before the Admlnlstratlve Appeals Office (AAO) on appeal The appeal will be
dlsmlssedl :

The record reflects that the applicant is a native and citizen -of Cuba who was found to be
madmlss1ble to the United States pursuant to section 212(a)(2)(A)(A)(I) of the Immigration and
Natlonahty Act (the Act), 8 US.C. § 1182(a)(2)(A)(i)(I), for having committed crimes involving
moral turpltude The applicant’s spouse is a lawful permanent resident. The applicant seeks a
waiver of hlnadmlsmblhty pursuant to section 212(h) of the Act, 8 U S. C § 1182(h) in order to reside
in.the Unlted States. :
L

The field offlce dlrector found that the applicant falled to establish that extreme hardshlp would be
imposed | ‘on a qualifying relative. and denied the Application for Waiver of Grounds of
Inadm1551b111ty (Form 1-601) accordmgly Decision of the Field Oﬁ“ ce Director, dated November
15, 2010

On appeal counsel asserts that the applicant’s spouse would experience extreme hardship if the
waiver apphcatlon is denied and the applicant merlts a favorable exercise of dlscretlon Form
I- 2903 recelved December 12, 2010.

The record 1ncludes but is not limited to, counsel’s brief, the apphcant s statement, the applicant’s
spouse’s statement financial records, country conditions information on Cuba and criminal records.
The entire record was reviewed and conmdered in arriving at a decision on the appeal.

l

Section 212(a)(2)(A) of the Act states, in pertinent parts:

(1) [Alny alien convicted of, or who admlts having committed, or who admits
comm1ttmg acts Wthh constitute the essential elements of —

«‘,

D . a crime mvolvmg moral turpitude (other than a purely political
' offense) or an attempt or consplracy to commit such a crime . . . is
madmlss1ble

r : o
The Board of Imm1gratlon Appeals (Board) held in Matter of Perez-Contreras, 20 1&N Dec. 615,
617-18 (BIA 1992) that:
: [M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of-morality and the duties owed between man and man, either one's fellow man or
- society in general....

In determining whether a crime involves moral turpitude, we consider whether the act

" is -accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not ‘be determined from the statute, moral
turpltude does not mhere ‘
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(Citations omitted.) .

“The present case falls within the jurisdiction of the Eleventh Circuit Court of Appeals. In evaluating
whether an offense constitutes a crime involving moral turpitude, the Eleventh Circuit employs the
categorical and modified categorical approach. Fajardo v. U.S. Atty. Gen., 659 F.3d 1303, 1305-06
(1 1% Cir. 201 1). “To determine whether a conviction for a particular crime constitutes a conviction
of a crime involving moral turpitude, both [the Eleventh Circuit] and the BIA have historically
looked to ‘the mherent nature of the offense, as defined in the relevant statute . . . .”” Id. at 1305. “If
the statutory def1n1t10n of a crime encompasses some conduct that categorlcally would be grounds
for removal as well as other conduct that would not, then the record of conviction—i.e., the charging
document, plea, verdict, and sentence—may also be considered.” Id. (citing Jaggernauth v. U.S.
Att'y Gen., 432 F.3d 1346, 1354-55 (11th Cir.2005)). '

The Eleventh Circuit has ‘rejected the methodology adopted by the Attorney General in Matter of

_Silva-Trevino, 24 1&N Dec. 687 (A.G. 2008). 659 F.3d at 1308-11. While the Attorney General
determined that assessing whether a crime involves moral turpitude may include looking beyond the
record of . conv1ct10n the Eleventh Circuit has stated that * ‘[w]hether a crime involves the depravity
or fraud necessary to be one of moral turpitude depends upon the inherent nature of the offense, as
- defined in the relevant statute, rather than the circumstances surrounding a defendant's particular
conduct.” Itani v. Ashcroft, 298 F.3d 1213, 1215-16 (11th Cir. 2002). In Fajardo, the Eleventh
Circuit affirmed this reasoning, stating that “the determination that a crime involves moral turpitude
is made categorically based on the statutory definition or nature of the crime, not the specific
conduct predicating a particular conviction.” 659 F.3d at 1308-09 (citing Vuksanovic v. U.S.
Attorney General, 439 F.3d 1308, 1311 (11th Cir.2006)). s
The record reflects that on February 11, 2000 the ‘applicant was convicted of corruption by threat
against public servant under Florida Statutes § 838.021(3)(a), a second degree felony, and he was
given one year of probation. As the applicant has not contested his inadmissibility on appeal, and
the record does not show that determination to be in error, we will not disturb the finding of
inadmissibility for this crime under section 212(a)(2)(A) of the Act.!

The waiver for inadmissibility under sectlon 212(a)(2)(A)(1)(I) of the Act is found under section 212(h)
of the Act. Section 212(h) of the Act provides, in pertinent part, that:

The Attorney ‘General may, in his d1scret10n waive the application of subparagraphs
(A)(D)T), (B), (D), and (E) of subsection (a)(2) and subparagraph (A)@)D) of such
subsection insofar as it relates to a single offense of simple possession of 30 grams or
less of marljuana

(1) (A) in the case: of any 1mm1grant it is established to the satlsfactlon of
* the Attorney General [Secretary] that —

[

k The record reﬂects that the applicant was convicted of grand theft in the third degree on July 4, 1997, driving under the
“influence on February 15, 2000' and numerous other motor vehicle convictions. The AAO will not address whether
_ these crimes involve moral turpitude as his conviction for corruption by threat against public servant already establishes
madm1ss1b111ty under section 212(a)(2)(A) of the. Act i



(b)(6)

Page 4

i) . . . the activities for which the alien is
inadmissible ‘occurred more than 15
years: before the date of the alien’s
application for a visa, admission, or
adjustment of status,

(i) the admission to the United States of
such alien would not be contrary to the
national welfare, safety, or securlty of
the United States, and

(iii) the alien has been rehabilitated; or

(B) in the case of an 1mrn1grant who is the spouse parent, son, or daughter of
a citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General

~ [Secretary] that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully res1dent spouse, parent,
son, or daughter of such alien . . .; and

(2) the Attorney General [Secretary], in his discretion, and pursuant to such
terms, conditions and procedures as he may by regulations prescribe, has
consented to the alien’s applying or reapplying for a visa, for admission to the
United States, or adjustment Of status.

~ A section 212(h)(1)(B) waiver of the bar to admlss1on resulting from violation of section
212(a)(2)(A))(D) of the Act is dependent first upon a showmg that the bar imposes an extreme
hardship to the citizen or lawfully resident spouse, parent, son, or daughter of the applicant. Hardship
to the applicant is not a consideration under the statute and will be considered only to the extent that
it results in hardshlp to a qualifying relative, in this'case the applicant’s spouse. If extreme hardship
~ to the quahfymg relatlve is established, the Secretary then assesses whether an exercise of discretion
1s wa_rranted See Matter of Mendez-Moralez, 21 1&N Dec. 296 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
necessanly depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
quahfymg relatlve 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outs1de the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the qualifying relative’s ties in such countries; the financial
_impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and
emphas1zed that the list of factors was not exclusive. Id. at 566.
The Board has also held that the common or typical results of removal and 1nadm1351b111ty do not
constitute extreme hardshlp, and ‘has listed certain- individual hardship factors cons1dered commeon
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rather than extreme: These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard.of li\/mg, inability to pursue a chosen profession,
separation from famlly members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educat1ona1 opportunities in the foreign country, or
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
I1&N Dec. at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 1&N Dec.
880, 883 (BIA 1994) Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of Kim;, 15
I&N Dec. 88, 89-90 (BIA 1974) Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA 1968).

However, though hardshlps may not be extreme when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of O-J-O-, 21
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator “must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardshlps ordinarily associated with
deportation.” Id ' :

‘The actual hardship.associated with an abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated- individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in:the United States and the ability to
speak the language’ of the country to which they‘would relocate). For example, though family
separation has been found to be a common result of inadmissibility or removal, separation from
family living in the United States can also be 'the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 1&N Dec. at 247
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence
in the record and because applicant and spouse had been voluntarily separated from one another for
28 years). Therefore, we consider the totality of the circumstances in determining whether denial of
admission would result in extreme hardshlp to a qualifying relative.

Counsel refers to the field office director’s decision, which mentions that there are no deportations to
Cuba. The AAO notes that it is looking at prospective hardship. to the applicant’s spouse, in the
event that the applicant is removed to Cuba and she relocated to Cuba with him.

Counsel states that the applicant’s spouse’s daughter and grandchlld reside legally in the United
States; she has no family in Cuba; she does want to relocate to Cuba due to separation from her
family and the political climate; she has never been to Cuba and does not know anyone there; she is
not Cuban; and conditions in Cuba are so severe that Cubans who make it to the United States are
paroled in and subject to special adjustment of status provisions. The applicant’s spouse makes
similar claims and also states that she has three children from prior relationships who reside in the
United States, her daughter is a U.S. citizen and her daughter and granddaughter live with her
and the applicant. Counsel cites to U.S. Department of State information which states that Cuba is a
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totahtarlan state Wthh denies bas1c human rlghts The record includes U.S. Department' of State
information on Cuba : ' :

The record is not clear as to the ages of the apphcant s spouse’s children and whether they are
dependent on her. The AAO notes that the applicant’s spouse would have difficulty upon relocating
to Cuba. However, the record lacks sufficient documentary evidence of emotional, financial,
medical or other types of hardshlp that, in their totality, establish that the apphcant S spouse would
experience extreme hardshlp upon relocation to Cuba. :

Counsel states that the applicant’s spouse would be devastated if the applicant returned to Cuba; it
would be difficult for the applicant to provide financial assistance to his spouse because of the

economic conditions in Cuba; and his spouse has struggled with employment and making ends meet.

The applicant’s spouse states that she lost her job and is receiving $688 per month in unemployment
benefits; the benefits are not enough to cover her rent of $1000 per month; the applicant supports her
financially, he pays for all of the household expenses and she does not think she could survive
without his income; she has only been married once and the emotional separation would be very
difficult; she cannot imagine herself without the applicant and would have no one to share her life
with; and she is concerned about the effect on her granddaughter.

The record includes a paystub from 2008 and a subcontractor letter for the applicant, electric bills for
his spouse, and a:lease for his spouse. The record does not include sufficient supporting
documentation that the applicant’s spouse is receiving unemployment assistance, or of her expenses
or the applicant’s income.” As such, the level of financial hardship is not clear. The record lacks
sufficient documentary evidence of emotional, financial, medical or other types of hardship that, in
their totality, establish that the applicant’s spouse would experlence extreme hardship upon
remaining in the Umted States.

A review of the doeumentation in the record fails to establish the existence of extreme hardship to a
qualifying relative caused by the applicant’s inadmissibility to the United States. Therefore, the
AAO finds that no purpose would be served in discussing whether he merits a waiver as a matter of
overall discretion. -

In proceedings for apphcatlon for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility remains entlrely with the applicant. See Section 291 of the
Act, 8 U.S.C. § 1361. Here, the appllcant has not met that burden. Accordlngly, the appeal will be
dismissed.

ORDER: The'appe’al is dismissed.



