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DISCUSSION: The waiv.er application was denied by the Field Office Director, Lima, Peru and 
is now before the Admir_Iistrative Appea:lsOffice (AAO) on appeal. The appeal will be sustained 

The applicant is a na(ive and Citizen of Peru who was found to be inadmissible to the United 
States pui"smmt to section 212(a)(6)(C)(i) of the Act,8 U.S.C. § 1182(a)(6)(C)(i), for seeking to 
procure a visa, other documentation, or admission into the United States or other benefit 
provided under the Act ·by willful misrepresentation. The record also . supports. that the applicant 
tis inadmissible ooder section 212(a)(2)(A)(i)(II) . of the Act, 8 U.S.C. 
§ 1182(a)(2)(A)(i)(II), for having ·been convicted of a crime involving a controlled substance. 
The applicant is the beneficiary of an approved Petition for Alien Relative and seeks a waiver. of 
inadmissibility pursuant to sections 212(i) .and 212(h) of the Act in order to reside in the United 
States with his United States citizen spouse ~nd child7en; 

The Field Office Director concl~ded thatthe applicant failed tq establish ~xtreme hardship to ·a 
qualifying relative and denied the application accordingly. See Decision of Field Office 
Director, .. dated October24, 2011. · · 

. ' 

On appeal, counsel asserts that the; applicant's spouse would suffer extreme hardship if the 
applicant were not ·granted a waiver of. inadmissibility . . See Form I-290B Notice of Appeal or 
Motion, dated November 8, 2011. ' 

The record includes, but is not limited to, the applicant's statements, the applicant's spouse's 
statements, family statements, m~dical reports, and various irrimigration application forms. The 
entire record .was reviewed and considered in rendering a decision on the appeal. 

Section 212(a)(6)(C) of the Act provides, in pe_rtinent part: 

. (i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the Unit~d S~ates. or ·other benefit provided un:der this Act is 

. inadmissible. 

In the present caseJhe ·record· reflects that in March of 1998. the applicant presented a permanent 
resident card and social security card 'Y:liich· were determined to be unlawfully obtained while 
seeking admission . . The applicant was placed into Expedited Removal proceedings and removed 
from the United .States in the same year. The applicant had previously resided in the United 
States· in an unlawful status prior to this attempted reentry. The applicant then re-entered the 

· United States without -inspection after this removal · and was later arrested for driving while 
_intoxicated and possession of a controlled substance. The applicant pleaded guilty to these 
charges and was again ren:wved from the United State's on January 6, 2001. The applicant was 
. also p'resumed to ~e· in unlawful ·status . for a· period of more than one year at the· time of his 
second removal. Based ·upo·n the foregoing, the applicant was found to be inadmissible under 
·section 212(a)(6)(C.)(i);ofthe Act, 8 U.S.C. § 1182(a)(6)(C)(i), for having sought admission to 
the United States through willful misrepresentation of a material fact. The record supports this 

., ' 
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finding; the applicant does not contest inadmissibility, and the AAO concurs in the applicant's 
inadmiss~bility under 212(a)(6)(C)(i) oftheAct. · 

Section 212(a)(2) of the Act states in pertinent part: 

Criminal and rel~ted grounds.-. . . 
i 

' ; 

(A) Conviction of certain crimes~ -

(i) · In genenil. -Except as provided in clau~e (ii), ·any alien convicted 
of, or who admits having committed, or who admits committing 

. acts which constitute the esse~tial elemeqts of-

. (II} a violation of (or conspiracy or iattempt to violate) any 
law or regulation of a State, the United States, or a 
for~ign country relating to a controlled substance (as 
defined in section 102 of the Cohtrolled Substances Act 
(21 U.S.C. 802)), is inadmissible. 

J 

· Section ~)2(h) of the Act provides, in pertinent part, that: 

The . Attorney General may, .in his discretion, waive the application of 
subparagraph {A)(i)(I), (B), (D), · and. (E) or subsectiqn (a)(2) and subparagraph 
(A)(i)(II) of such subsection inso(ar as it relates to a single offense of simple 
possession of30-grams or less of marijuana: ., .. 

The record also supports that the applicant was convicted o~ possession of a small quantity of 
marijuana in .Arkansas for his conduct on or about November +4, 2006. The applicant asserts that 
he was not actually .convicted, · but the record contains docurp.entation that reflects that he pled 
guilty to :the charge· and a fine and ~osts were assessed on or apout March 11, 2011. Accordingly, 
the applicant is inadmis.sible wider section 212(a)(2)(A)(i)(IiXofthe Act. The record shows by a 
preponderance of the evidence that · the quantity of maiijuan~ in question was under 30 grams, 
thus. the applicant is eligible for consideration for a waiver un4er section 212(h) of the Act. 

Section 212(i) of th~ Act provides,· in pertinent part: 

(1) · The [Secretary] may,. il). the discretion. of ~he [Secretary]; waive the 
applicat!on of clause {i) of subsection (a)(6)(C); in the case of an alien who 
is the spouse, son or daughter of a United States citizen or of an alien 
lawfully admitted for · permanent residence, .if · it is established to the 
satisfaction of the [Secretary] that the refusal of admission to the United 
States or' such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of~uch an alien. 

' ' . ' ' . 
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.It is noted that the applicant requires waivers of inadmissibility tinder sections 212(h)and 212(i) 
of the Act. While section 212(h) of the Act includes the applicant's children as qualifying 
relatives, section 212(i) does~ot. However, if the applicant e~tablishes eligibility under section 
212(i) of the ACt, he has also established eligibility under sec~ion 212(h) of the Act. Therefore, 
we will first assess whether the applicant has met the requirem~nts of section 212(i) of the Act. 

A waive~:. of inadmissibility under section 212(i) of the Act is dependent on a demonstration that 
barring admission imposes extreme hardship on a qualifying) relative, which includes the U.S. 
citizen Ofc la~fully· p~rmanent resident spouse or parent o~ the applicant. Hardship to the 
applicant and his children can be considered only insofar as it: results in hardship to a qualifying 
relative. In the present case, the applicant's spouse is the only qualifying relative under section ~ 
212(i) of the Act. If-extreme hardship to a qualifying relati:Ve is established, the applicant is 

' ' . ' 
statutorily eligible for a waiver 'and the USCIS then assesses whether a fa.vorable exercise of 
discretio11 is warranted. See Matter of Mendez-Moralez, 21 Icfi,N Dec.296, 301 (BIA 1996). 

Extreme .hardship is· "not a definable term of fixed · and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculia)- to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Ceryantes-Gqnzalez, the Board provided a list of 
factors it · deemed relevant in determining, whether an alien h~ established extreme hardship to a · 
qualifying relative. 22 I&N Dec; 560, 565 {BIA 1999). The factors include the presence of a lawful 
permanerit resident or Uniteci States citizen spouse or parent ih this country·; the qualifying relative's 
family . ties outside the United States; the conditions in the ~ountry or countries to which the 
qualifying relativ~ ~o.uld relocate and the extent of the qualifying relative's ties in such countries; 
the financial impact of departUre from this cpuntry; and signific~t conditions of health, particularly 
when tied to an unavailability of suitable medical cru:e in $e co~try to which the qualifying relative 
would relocate. Id. Th~ Board added that not all of the forego~ng factors need be analyzed in any 
given case and emphasized that the list of factors was not exclusive. !d. at 566. 

•. ' 1 • ·, • ' . ' • 

The Boill-d has also held that the common or typicat'results of:removal and inadmissibility. do not 
constitute extreme .hardship, and has listed certain i.p.dividual hardship factors considered 
common rather. than extreme. These factors inc;lude:· econdmic disadvantage, loss of current 
employment, inability tomaintain. one's present standard of\iviqg, inability to pursue a chosen 
professi~n, separation from family members, severing ' comptunity ties, cultural readjustment · 
after living in the United States· for many years, 'cultural ·adju'stment of qualifying relatives who 
have never lived outside the .United States, inferior economic and educational opportunities in 
the foreign country, or inferior medical facilities in the ·foreigp country. See generally Matter of 
Cervantes-Gonzalez, 22 I&N Dec. at568; Matter of Pilr;h, 21 J&N Dec. 627, 632-33 (BIA 1996); 
Matter of Ige;· 20 I&N. Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 
(Conim'r 1984); Matter of Kim, 15 I&N Dec. 88,89-90 (BIA': 1974); Matter ofShaughnessy, 12 
I&N Dec. 810, 813 .(BIA 1968). 

' .. 

However, though hardships may not be extreme wheiJ. consi4ered abstractly or individually, the 
Board . has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
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considered in the aggregate in determini~g whether extreme.hardship exists." Matter of 0-J-0-, 
21 I&N Dec. 381, 383 (81;~."1996) (quoting Matter of Ige, 20 I~N Dec. at 882). The adjudicator 
"must consider the ... entire range of factors concerning hards~ip in their totality and determine 
whether the combination ·of ·hardships takes the case beyond those hardships ordinarily 
associated with deportation.,;:·· ld. . .·. . . · 

The actual hardship associated ~ith an abstract hardship (actqr such as family separation, 
economic disadvantage, cultural ' readjustment, et cetera,· differ~ in nature and severity depending 
on the unique circumstances of each ·case, as .does the cumula;tive hardship a qualifying relative 
experiences as a result of aggregated individual hardships. Ske, e.g., Matter of Bing Chih Kao 
and Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (disting~ishing Matter of Pilch regarding 

. hardship faced by qualifying rela~ives ori the basis of variatio~s in the length of residence in the 
United Sfates and the ability to speak the language of the country to which they would relocate). 
For example, though family separation has been found to be a common result of inadmissibility 
or removal, separation from fap1ily livingin the United Stat~s can also be tlie most important 
single hardship factor in considering h::trdshipin the aggregat~. Sakido-Salcido, 138 F.3d 1292 
(9th Cir. 1998) (quoting Contreras.,.Buenjil v. INS, ·712 F.2d -fl01, 403 (9th Cir. 1983)); but see 
Matter of Ngai, 19 I&N Dec. at 247 (separation of spouse~ and children from applicant not 
extreme hardship due to conflicting· evidence in the record am{ because applicant and spouse had 
been voluntarily separated from one another for 28 years). Therefore, we consider the totality of 
the circumstances in ' detennining whether denial of admissiorl would result in extreme hardship 
to a qualifying relative: · · · · · . 

The applicant's sp.ouse indicates that she is suffering extrem~ ' financiill and emotional hardship 
on account of the applicant's inadmissibility to the United Sta~es. The applicant's spouse further 
indicates that since the applicant departed the United States she has had to rely on her mother 
and siblings for financial assistance. The applicant's spmlse also indicates that she cannot 
support their farriily alone, and the applicant has been unabl<:? to offer any significant financial 
maintenance because he does not have steady employment in reru · See Statement from Milagro 
Castillo. The applicant' s spouse also states that she would be unable to live in Peru with the 

' ' ' • ' l 

applicant because of th.e difficulty in finding lucrative employment. The applicant's spouse 
further indicates that their younger children would be unabl~ to receive the same educational 
benefits if she were to move them to .peru)n order to reside ~ith the applicant. the applicant's 
spouse also states that she is having a difficult time taking care of their children in the United 
States without the regular ·::tssistance of the applicant; and is! under stress because one of their 
children requires a sp~cial education.program due to emotiomilneeds. The appliCant has offered 
a Psychological Report from· Dr. Marissel RangeL Silva, C.Ps.P, which indicates that the child 
should continue to strengthen bonds with her parents and start a learning therapy. See Silva· 
Report dated Jtine 8, 201 L The applicant's spouse lastlyin4icates that she believes she would 
have difficulty practicing her religious faith as a Seventh Day· Adverttist in the area where her 
husband was born and is currently residing. · 

· The applicant indic.ates that he would like to assist his family\ more but is unable to do so while 
they are living separately. The applicant furt~er states that he is not financially stable in Peru 
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and therefore. cannot provide support to his family at this ti~~- The' applicant further states that 
he.feels remorse for committing the acts which caused his inadmissibility, but .did so in order to 
maintain contact with his fami~y. 

·The evidence presented in the i'nstant case 'is sufficient to· dempnstrate that the qualifying spouse 
is · un.dergoing extreme hardship due to the applicant's inadinissibility. The applicant offered 
detailed lnfoimation about'his daughter's special needs and established that they would be better 
fulfilled in the United States. The applicant's spouse has sbught to meet the emotional and. 
psychological needs of their daughter on her own since the ap~licant' s departure from the United 
States .. This has created a hardship which is beyOnd the com'mon or ordinary difficulties faced 
by families during the inadlnissibility period of an immeciia~e relative. The applicant has also 
·shown that the attempt to relocate his family to . Peru waf; unsuccessful due to the many 
challenges faced wh'en trying to acclimate his two youngest children into the educational system . . 

The applicant has also demonstrated that the financial challenges faced by his spouse in caring 
for the frunily alone through the years since the applicant's departure have been substantial. The 
applicant's spouse has been obliged to live with her mother/since the applicant's departure in 

. . ! 

order to take care of her children's needs because she is un'able to care for them alone. This 
. I 

situation has created particular stress on the spouse,· since she must now rely on her own parent's 
income in order to care for her children. 

~: : ' 

In addition, the applicant's spouse became a member of a religion which continues to maintain a 
very small foliowihg in Peru according to the U.S. Departm~n( of State International Freedom 
Report. This limitation of Adventist congregants could possibly make it more difficult for her to 
remain aCtive iri the religious community. See US. Department of State International Religious 
Freedom Report for 2011. Moreover, while the applicant's spouse is free to practice a religion 
of her ch()ice in the United States and raise their children as Seventh Day Adventists, the record 
suggests that living amongst the applicant's family in Peru, wl}o remain members of the religious 
majority, may also pose ·particular child rearing challenges. . ( 

. 'In this case; the recor~ contains sufficient evidence to show that the hardships faced by the 
. qu\llifying relative, considered in the aggregate; rise above the common results of removal or 
inadmissibility to the level of ~xtrem~ hardship. Tlie AAO tlierefore 'finds that the applicant has 
established extreme hardship to his United States' citizen spouse as required under sections Z 12(i) 
and 212(h) of the Act. · · ' 

· Extreme hardship is a requirement for eligibility, but once ystablished it is but one favorable 
discretionary factor to .be considered. Matter ofMendez-Motalez, 21.l&N Dec. 296, 301 (BIA 
1996). For·waivers ofinadmissibility, the burden is on the. applicant to establish that a grant of a 
waiver . of il).adm1ssibility is warranted in the exercise of discretion. !d. at 299. The adverse 
factors evidencing ari ·alien's undesirability as a permanent r¢sideilt must be balanced with the 
social and humarie considerations presented on his behalf to d~termine whether the grant of relief 
in the exercise of discretio'n appears to be in the best interests of this country. !d. at 300; 
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In Matter of Mendez-Moralez, in evaluating whether seCtion 212(h)(1)(B) relief is warranted in 
the.exercise of discretion, the·BIA stated that: ' · 

; 

The factors adverse to the . applicant include the nature and underlying 
circumstances of the . exClusion ground at. issue, tije prese.nce of additional 
significant · violations of this .country's iminigration :law's, the existence of a 
criminal record and, ifso, its nature, recency and serio~sness; and the presence of 
other evidenc~ indicative of an alien's bad charac~er or undesirability as a 
permanent resident of this country .... The · favorable considerations include 
family ties in the United States, residence of long, duration in this country 
(p'articularly where the alien began his residency at ~ young age), evidence of 
hardship to the alien and his' family if he is excluded abd deported, service in this 
country's Armed Forces, a history of stable employme~t, the existence of property 
or business ties, evidence of value ' and service to the community, evidence of 

. ' . 
genuine rehabilitation if a criminal record exists, and tother evidence attesting to 
the alien's good character (e.g., affidavits from .family, friends, and responsible 
community representatives)... , 

Jd at 301: The BIA further states that upon review of the record as a whole, a balancing of the 
equities and adverse matters must be made to determine whether discretion should be favorably 
exercised. The equities that the applicant must bring for-Ward to establish a· favorable exercise of 
administrative discretion is n1erited will depend in each case ~m the nature and circumstances of 
the ground of inadmissibility sought to be waived anq on. the presence of any additional adverse 
matters, and as the negative factors grow more serious, it becqmes incumbent upon the applicant . . 
to introduce additional offsetting favorable evidence. !d. at 301;. 

The favorable factors in this ~atter are the extreme hardship the applicant's U.S. citizen spouse 
would face if the applicant were to remain in Peru, regardles~ of whether she relocated with the 
applicant or remained in the United States, the applicant's community and family ties in the 
United States, and the. letters from:community members that i)lustrate the important role that the 
applicant played in the life : of his family in the United, States. The unfavorable factors in this 
matter are the applicant's misrepresentation of material facts while seeking admission into the 
United States and his past criminal conviction for a minor drug offense for which he pled guilty. 

The immig~ation and criminal violations committed by the applicant are serious in nature and 
cannot be condoned. Nonetheless, the AAO finds that thei applicant has established that the 
favorable .factors in . nis appiication outweigh the unfavora~le factors. Therefore, a favorable 
exercise of the Secretary's discretion is warranted. 

In proceedings for an application for waiver of gr~unds of inadmissibility under sections 212(i) 
and 212(h) of the INA, the burden of proving eligibility remains entirely with the applica,nt. 
Section 291 of the Act, 8 U.S.C. § 1361.. Here, the applicant :has met that burden, Accordingly, 
the appeal will be sustained. · · · · · · ~. 
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ORDE}l.: Th~ appeal is sustained. 

') 
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