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Date: 'JAN 2 9 2013 Office: LOS ANGELES, CA 

INRE: 

U.S. Department of Homeland Security 
U.S. Citizenship and· Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090. 
Washington, DC 20529"2090 

U.S. Citizenship 
and Immigration 
Service.s 

FILE:, 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(h) of the 

Immigration and Nationality Act, 8 U.S.C. § 1182(h) 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have beenrettirned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must b~ made to that office. 

. . . ~ 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a moti~n to reconsider or a motion to reopen in 

accordance with the instructions on Form I-290B, Notice -of A:pp(:al or Motion, with a fee of $630. The 

specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please-be aw~re that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen~ 

.--~ 

Thank you, 

)t~, ... ~,. 
Ron Rosenberg 
Acting Chief;. Administrative Appeals Office 

' • 

www.uscis.gov 
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DISCUSSION: .The waiver application ·was denied by the Field Office· Director, Los Angeles, 
California, and is now before the Administrative Appeals Office (AAO) on·appeal. The appeal will 
be dismissed. · · · 

Theapplicant is a native and citizen of Armenia who was found to be inadmissible to the United 
States pursuant to section ~12(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been convicted of c~imes involving moral turpitude. The 
applicant ·seeks a waiver of .in~dmissibility in order to resicte in the United States with his U.S. 
citizen spouse. · · 

. . . . . . r . . 

In a deci~ion, dated June 28, 2011, the field offic·e director found that the record contained no 
·evidence to show that the applicant's spouse 'would experience extreme hardship as a result of the 
applicant's removal. Thr application was denied accordin~ly. 

On appeal, the applicant ·states that as a ~esult of his removal his spouse would suffer beyond what 
- . . ~ . - . . 

every other U.S. citizen related to a removable ·alien would suffer. He states that his spouse is a 
helpless and sick person, who hqs no family to help care for he'r. He states thatshe cannot live alone 
and .does hot want to relocate.' :· · 

Section 21,2(a)(2) of the Act states in pertinent part: 

Cr~minal and related grounds. -· 

(A) . Conviction of certain. crimes. - · • . 

. (i) . )~n gene,ral. - Except as provided in clau~e (ii), any alien convicted of, 
or who admits· having committed, or who ' admits committing acts which 
constitute · the essential elements of- · · 

·(I) a crime involving moral turpitude (other than a purely 
political offense~ or .an attempt . or conspiracy to commit 
such a crime, or . .. 

(II) a .violation of (or ·conspiracy or ettempt to violate) any law 
' or ' regulation of .~ State, the Ynitt1d . States, Or a foreign 

country relating to a controlled substance (as defined in 
section 102 of the Controlled Substances Act (21 U.S.C. 

· 802)); is inadmissible. · · 

(ii) Exception. -Clause· (i)(I) shall not . apply to an alien who · committed only 
·. ·one Crime if-

(I) ';. the crime was' committed when the alien was under 18 years 
of age, and the crime was. committed (arid the alien was 
reJeased. froni any confinement to· a priSbri ·or Correctional 
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institution imposed for the crime) more than 5 years before 
the date of the application· for a visa or other documentation 
and the dat~ of application for admission to the United States, 
or 

(II) the maximum penalty possible for the crime of which the 
.. alien was convicted (or which the alien admits having 

committed or of which the acts tbat the alien admits having 
co111mitted constituted the essenti~l elements) did not exceed 
imprisonment for one year and, if: the alien was convicted of 
such crime, the alien was no( sentenced to a term of 
imprisonment in excess of 6 mon~hs (regardless of the extent 
to which the sentence was ultimately executed). 

The Board of Iriimigration Appeals (BIA) held in Matter ofPerez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that: . . 

[M]oral turpitude is a nebulou·s concept, which refers generally to conduct that shocks 
the publ.ic conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general.. .. 

. In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by avicious motive or corrupt mind. Where knowing or intentional 
conduct is an. element of ~n offense, we have found. moral. turpitude to be present. 

· However, where the required mens rea may not be determined.from the statute, moral . ~ . 

turpitude does not ~nhere, 

(Citations omitted.) 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Att~rney General articulated a new 
methodology for determining whether a conviction .is a crime involving moral turpitude where the 

· language of the criminal statute in question encompasses conduct involving moral turpitude and 
·conduCt that does not.. First, in evalmi.ting whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be applied to reach conduct 
that doe.s not involve inoral turpitude. !d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183, 
193 (2007). A realistic probability· exists where, at the time of the proceeding, an "actual (as 
opposed to hypothetical) case ex~sts in which the relevant criminal statute was applied to conduct 
that did nqt irivolve moral turpitude. If the statute has not been so applied in any case (including the 
alien's own case), the adjudicator can reasonably concludethat all convictions under the statute may 
categorically be treated as ones invol'vingmoral turpitude." !d. at 697, 708 (citing Duenas-Alvarez, 
549 U.S. at 193). 
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However, if a case exists in which the .criminal statute in question wasapplied to conduct that does 
not involve moral turpitude, '~the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral turpitude.,; 24 I&N Dec. at 697 (citing Duenas­
Alvar€;z, 549 U.S. at 185~88,.193) .. An adjuqicator then engagb in a second-stage inquiry in which 
the adjudicator reviews the ·"reeord of conviction" to determine if the conviction was based on 
conduct involving moral t~rpitude. Id. at 698-699; 703-704, .708. The record of conviction consists 
of docum~nts such .as the indictm'ent, the judgment of conviction, jury instructions, a signed guilty 
plea, and ~he plea transcript. Jd. at 698, 704; 708. 

If review of the record of conviction is inconclusive, an adj~.dicator then considers any additional 
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24 
I&N Dec. at 699-704,.708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction; (citation 
omitted). The sole purpose of the :inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." id. at 703. · · 

The record shows that on ·March 27, 2000, the applicant was cmwicted of Health Care Fraud under 18 
U.S.C. § 1347 and· sentenced to 12 months in jail, five years probation, and was ordered to pay 
$425,000 in restitution. On Qcto.ber 16, 2002, the applicant was convicted of theft under California 
Penal Code § 484(A) for events that took place on September 30, 2002. He was sentenced to 36 
months probation and 30 days injail. . ·. · 

At the tin;Ie of the applicant's conviction for Health Care Fraud, 18 U.S.C. § 1347 provided, in 
pertinent part: 

WhoeVer knowingly arid willfully executes, or attempts to execute, a 
scheme or artifice- ' .. 

(1) to defraudany health care benefit program; or · 

. (2) to obtain, by means of false or fraudulent pretenses, 
representations, or promises, ·any of the money or property 
owned by, or under the custody or control of, any health care 
benefit program · 

.. 

Crimes that ·involve fraud have been held, as a general r~le,' to involve moral turpitude. See Matter of 
Adetiba, 20 I&N Dec, 506; 508 (BIA 1992), Matter of Serna, 20 I&N Dec. 579 (BIA 1992). Thus, 
the applicant's conviction for Health Care Fraud is a crime involving moral turpitude. 

In regards to the applicant's conviction for petty' theft, at the 'time of the applica.t;1t's conviction Cal. 
Penal Code § 484(a) provided, in pertinent part: 

Every person who shall feloniously steal, take, carry, ~~·ad, or drive away the personal 
property. ofanother, 'or who shall fraudulently appropriate property which has been 

. entrusted to him, or who shall knowingly and designedly' by any false or fraudulent 
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representation or preten~e, .defraud any other person of money, labor or rdil or 
personal property, or'who causes or procures others to report falsely of his wealth or 
mercantile character. and ·by thus imposing upon any person, obtains credit and 
thereby fraudulently gets or obtains possession of money, or property or obtains the 

'labor or service of another, is guilty of theft. . . . . . 

The BIA has determined ·that to constitute a crime· involving moral turpitude, a theft. o£fense must 
require the intent to permanently take another person's property. See Matter ofGrazley, 14 I&N Dec. 
330 (BIA 1973) ("Ordinarily,. a conviction for theft is considered to involve moral t11rpitude ·only 
when a permanent taking is intended."). ·· T&e Ninth Circuit Court of Appeals in Castillo-Cruz v. · 
Hofder. determined that petty theft under Cal. Penal Code. § 484(a) requires the specific intent to 
deprive the victim of hjs or her property. permanently, and is therefore a cnme categorically 
involving moral turpitude. 581 F.3d 1154, 1160 (9th Cir. 2009). 

As the applicant has not contest~d his inadmissibility on appeal, and the record does not show that 
finding to be in error, he is in9dmissible under section 212(a)(2)(A)(i)(I) of the Act and requires a 
waiver under section 2~2(h) of the Act. 

Section 212(h) of the Act provides, in pertinent part: 

(h) The Attorney General [Secl7etary of Homeland Security] may, in his discretion, 
waive the (lpplication of subparagraph (A)(i)(I), (B), ... of subsection (a)(2) ... if- . 

. I . 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a 
citizen of the United .States or an alien lawfully admitted for permanent residence 

. if it is established to Jhe satisfaction of the Attorney General [Secretary] that the 
· alien's deniaLof admission would. result in extreme hardship to the United States 

citizen or lawfully resident spouse, parent, ·son, or daughter of such alien .... 

A waiver of inadmissibility under section 212(h) of the Act is dependent on a showing that the bar to 
·admission. imposes extreme· hardship on a qualifying relative, which includes the U.S. citizen or 
lawfully resident spouse, p_arent, son or daughter of the applicant Hardship to the applicant can be 
considen!:d only insofar as it results ,in' hardship to a qualifying :relative. The applicant's spouse is the 
only qualifying relative in this case~ If extreme hardship to a:·qualifying relative is established, the 
applicant .is statutorily eligible for a waiyer, and USCIS then assesses whether a favorable exercise 
of discretion is warranted, See Mat(er ofMendez~Moralez, 21 I&N Qec. 296, 301 (BIA 1996). 

Extreme hardship is ':not a· definable term of fixed and inflexible content or meaning," but 
"nec~ssarily. depends upon. the fa~ts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec, 448, 451 (BIA 1964). ·In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed·. relevant in determining whether an alien has. established extreme hardship to a 
qualifying relative.· ·.~2 I&N Dec .. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent residynt or United St<:ttes citizen spouse cir parent in this country; the qualifying relative's 
family ties·outside the .United States;'the conditionsin the country or countries towhich thequalifying 
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. . . . . ' 

. relative would relocate and the·. extent of the qualifying relative's ties in such .countries; the financial 
. impact of departure from this country;· and significant condition~ of health, pa~ticularly when tied to an 

unavailability of suitable meclical care in the co'Untry to which the qualifying relative' would relocate. 
-/d. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. !d. at 566. 

. . . 

The Boar9 ha~ also held that the .corrimoh or typical results of removal and Inadmissibility do not 
constituteextreme :hardship, . and has· listed certain individual hardship factors consideted common 
rather than extreme~ · These _factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from famil{members, severif}g community ties, cultural readjustment after living in the 
United States for many years, ·cultural adjustment of q~Jalifying relatives who have never lived 
outside the United States, in;erior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign .country. See genera(ly Matter of Cervcmtes-Gonzalez,. 22 

, I&N Dec. at 568; Matte~ of Pilch,21 I&N Dec. 627,632-33 (B}A 1996); Matter of Ige, 20 I&N Dec. 
880, 883 (BIA 1994); 'Mdtter of Ngai, 19 I&N Dec. 245, 246-47 (Comm' r 1984); Matter of Kim, 15 
I&N D.ec. 88,89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810,813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
. Bo'ard has made it clear that ''[r]elevant factors, though not extreme in themselves, must be 

considered in the aggregate in determining whether extreme hardship exists." Matter of 0-1~0-, 21 
I&N Qec. 381,.383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range · of factors concerning ha~dship in their totality and determine whether the 
combination of hardships takes the c~se beyond · those hardships ordinarily associated with 
deportatiqn." I d. · · 

The actual hardship associated ·with an abstr~ct hardship facto~ such ·as family separation, economic 
disadvantage, cultural readjustment, etcetera, differs in nature 'and severity depending on the unique 
Circumstances of each cas·e, as does the cuniulatlve hardship ~ qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter otBirig Chih Kao and Mei Tsui Lin, 23 
I&N Dec.' 45, 51 (BIA 2.001) (distinguishing Matter of Pilch rygarding hardship faced by qualifying 
relatives on the basis of variations In the length 9f residence· in the United States and the ability to 
speak the language of the <?Ountry to which they would relocate). For example, though family 
separation has beeri foun9 to be a common result of in~dmissibility or removal, separation from 
family living in the United States can also be the most :important single hardship factor in 
considering hardship ·in the aggregate. See Salcido-SalCido v. J.N.S., 138 F.3d 1292 (9th Cir. 
1998)(quoting Contreras-Buenfil v.JNS, 712F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 

· 19 l&N Dec .. at 247 (quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see 
Matterof:Ngai, 19 I&N Dec. at 247 (separation of spouse anq children from applicant not extreme 

-hardship dl!e to co'nflicting evidence in .the record' and because applicant and spouse had been 
voluntarily separated from one another' for 28 years). · Therefore, we consider the totality of the 
circumstances in deten.rti.riing whether denial of admission would result in extreme hardship to a 
qualifying relative. 
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The record of .hardship includes' statements from the applic~nt's spouse, medical documentation 
regardingthe applicant's spol!se, and financial documentation.' 

The applicant's. spouse is claiming that sh.e · will suffer ext~eme hardship without the applicant 
because she suffers from post-traumatic stress disorder and requires the help of the applicant to 
accomplish daily tasks. She states that she has no other family to help her and ·without the applicant 
she will be alone. The record includes medical and financial documentation establishing that the 
applicant's spouse has a long history ofs~f:fering from post-traumatic stress disorder as a result of 
living in Azerbaijan during the civil war in 1988. The record indicates that the applicant's spouse has 

· been receiving treatment since August 2006, is profoundly depressed, fearful, and paranoid. Her 
medical record also indicates that the she suffers from diabetes and hypertension which is poorly 
controlled and has led her to develop cerebrovascular disease and vascular dementia. The record 
indicates that her condition compromises blood flow to the bFain which leads to brain atrophy and 
cognitive irnpairmeht. The appli'cant's spouse ' s doctor states that her prognosis is poor and shCwill 
continue to decompensate. We find that because of the applicant ' s spouse's medical condition, she 
would suffer extreme hardship ~s a result of being separated from the applicant, her onfy source .of 
help with her daily living. Hovyever, we do not find that the' record indicates that the applicant's 
spouse will suffer extreme hard~hip as a result of relocation. AJthough, the applicant states that his 

, wife does not want to relocate; the record does not provide any assertions regarding the extreme 
hardship she would suffer if she relocated to Armenia. 

We can find extreme hardship warranting a waiver of inadmissibility only where an applicant has 
demonstrated . extreme hardship to a qualifying relative in the s~enario of separation and the scenario 
of relocl:ttion. A claim that a qqalifyirig relative will remain itt the United States and thereby suffer 
extreme hardship as a consequence of separation can easily be :made for purposes of the wa,iver even 
where there is no intention to separate in reality. See Matter of Ige, 20 I&N Dec. 880, 886 (BIA 
1994). Furthermore, to . separate and suffer extreme hardship, where relocating abroad with the 
applicant would not result in extreme hardship, is a matter of choice and not the result of 
inadmissibility. !d., see:alsoMatter of Pilch, 211&N Dec. 627,632-33 (BIA 1996). As the applicant 
has .not demonstrated, extreme hardship from relocation, we Cannot find that refusal of admission 
would re~ult in extreme har~ship to the qualifyi_ng relative(s) ·iq this case. 

The AAO therefore finds that the applicant has failed to establish ·extreme hardship to his U.S . 
. Citizen spouse as required under section 212(h) of the Act. .As the applicant has not established 
extreme hardship to a qualifying family member. no purpose would be served in determining whether 
the applicant merits a waiver as.a matter of discretion. · 

In proceedings for appllcation for waiver of grounds ofinadmissibility under· section 212(h) of the 
Act, the burden of pro~ing eligibility -remains entirely with the applicant. Section 291 of the Act, 8 
U.S.C. ·§ 1361. Here, . the ··applicant has not met that burd¢n. Accordingly, the appeal will be 
dismissed . 

. ORDER: The appeal is dismissed. 


