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Date: MAY 0 6 2013 Office: MIAMI,FL 

INRE: 

U. S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(h) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Miami, Florida and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 

The applicant is a native of Jamaica and a citizen of Jamaica and Canada who was found to be 
inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been convicted of a controlled 
substance violation. The applicant is married to a U.S. citizen and seeks a waiver of inadmissibility 
pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h), in order to remain in the United States. 

In a decision dated February 1, 2012, the field office director found that the applicant failed to show 
that his qualifying relative would suffer extreme hardship as a result of his inadmissibility. The 
application was denied accordingly. 

On appeal, counsel asserts that the field office director abused his discretion when he failed to 
properly consider or evaluate the hardship evidence submitted by the applicant. She also states that 
the positive factors in the applicant's case outweigh negative. 

Section 212(a)(2)(A) of the Act states, in pertinent part: 

(i) [A]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of-

(II) A violation (or a conspiracy or attempt to violate) any law or 
regulation of a State, the United States, or a foreign country 
relating to a controlled substance (as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802)), is inadmissible. 

Section 212(h) of the Act provides, in pertinent part, that: 

(h) The Attorney General [now, Secretary, Homeland Security, "Secretary"] may, in his 
discretion, waive the application of subparagraphs (A)(i)(I) ... of subsection (a)(2) and 
of such subsection insofar as it relates to a single offense of simple possession of 30 
grams or less of marijuana .... 

The record indicates that on or about July 13, 1991 the applicant was arrested. On March 5, 1992, in 
connection with this arrest, the applicant pled guilty to purchasing cannabis in violation of Florida 
Statutes §893.13. On September 11, 2007, the applicant's guilty plea was vacated pursuant to 
Florida Rules of Criminal Procedure §3.170(k) and §3172(c)(8). 

Florida Rules of Criminal Procedure §3.170(k) states: 

No plea of guilty or nolo contendere shall be accepted by a court without 
the court first determining, in open court, with means of recording the 
proceedings stenographically or mechanically, that the circumstances 
surrounding the plea reflect a full understanding of the significance of the 
plea and its voluntariness and that there is a factual basis for the plea of 
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guilty. A complete record of the proceedings at which a defendant pleads 
shall be kept by the court. 

Florida Rules of Criminal Procedure §3172(c)(8) states: 

(c) Determination of Voluntariness. Except when a defendant is not present for a 
plea, pursuant to the provisions of rule 3.180( d), the trial judge should, when 
determining voluntariness, place the defendant under oath and shall address the 
defendant personally and shall determine that he or she understands: 

(8) that if he or she pleads guilty or nolo contendere, if he or she is not a 
United States citizen, the plea may subject him or her to deportation 
pursuant to the laws and regulations governing the United States 
Immigration and Naturalization Service. It shall not be necessary for the 
trial judge to inquire as to whether the defendant is a United States citizen, 
as this admonition shall be given to all defendants in all cases ... 

On September 11, 2007, as a result of his vacated plea, the applicant entered a plea of no contest to 
possession of cannabis, less than 20 grams, under Florida Statutes §893.13(6)(b). Accordingly, he is 
inadmissible under section 212(a)(2)(A)(i)(II) of the Act for having been convicted of a controlled 
substance violation. However, because the applicant has only been convicted of a single offense of 
simple possession of less than 30 grams of marijuana, he is eligible to apply for a section 212(h) 
waiver of his inadmissibility. 

Section 212(h) of the Act provides, in pertinent part: 

The Attorney General [Secretary of Homeland Security] may, in his discretion, waive the application 
of subparagraph (A)(i)(I) ... of subsection (a)(2) and of such subsection insofar as it relates to a 
single offense of simple possession of 30 grams or less of marijuana .... 

(1) (A) in the case of any immigrant it is established to the satisfaction of the Attorney 
General [Secretary] that --

(i) . . . the activities for which the alien is inadmissible occurred more than 15 years 
before the date of the alien's application for a visa, admission, or adjustment of status, 

(ii) the admission to the United States of such alien would not be contrary to the national 
welfare, safety, or security of the United States, and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a citizen of 
the United States or an alien lawfully admitted for permanent residence if it is established 
to the satisfaction of the Attorney General [Secretary] that the alien's denial of admission 
would result in extreme hardship to the United States citizen or lawfully resident spouse, 
parent, son, or daughter ofsuch alien ... ; and 
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(2) the Attorney General [Secretary], in his discretion, and pursuant to such terms, conditions 
and procedures as he may by regulations prescribe, has consented to the alien's applying or 
reapplying for a visa, for admission to the United States, or adjustment of status. 

Section 212(h)(1)(A) of the Act provides that the Secretary may, in her discretion, waive the 
application of subparagraph (A)(i)(I) of subsection (a)(2) if the activities for which the applicant is 
inadmissible occurred more than 15 years before the date of the applicant's application for a visa, 
admission, or adjustment of status. The AAO notes that an application for admission or adjustment 
of status is considered a "continuing" application and "admissibility is determined on the basis of the 
facts and the law at the time the application is finally considered." Matter of Alarcon, 20 I.&N. Dec. 
557,562 (BIA 1992) (citations omitted). 

The activities for which the applicant was found inadmissible occurred in 1991. Since the activities 
for which the applicant was found inadmissible occurred or more than 15 years ago, the 
inadmissibility can be waived under section 212(h)(1)(A) of the Act. Section 212(h)(1)(A) of the 
Act requires that the applicant's admission to the United States not be contrary to the national 
welfare, safety, or security of the United States, and that he has been rehabilitated. The applicant has 
submitted documentation to demonstrate that he satisfies these requirements. 

The record indicates that the applicant has had no criminal record since the events occurring in 1991, 
is an active member of his community church, and has owned an auto body and industrial products 
business since 2003. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. In discretionary matters, the alien bears the burden of proving eligibility in terms of 
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 
I&N Dec. 582 (BIA 1957). 

In evaluating whether section 212(h)(1)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional significant 
violations of this country's immigration laws, the existence of a criminal record, and 
if so, its nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The 
favorable considerations include family ties in the United States, residence of long 
duration in thi~ country (particularly where alien began residency at a young age), 
evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value or service in the community, evidence 
of genuine rehabilitation if a criminal record exists, and other evidence attesting to the 
alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). 

See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then, "[B]alance 
the adverse factors evidencing an alien's undesirability as a permanent resident with the social and 
humane considerations presented on the alien's behalf to determine whether the grant of relief in the 
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exercise of discretion appears to be in the best interests of the country. " Id. at 300. (Citations 
omitted). 

The adverse factor in the present case is the applicant's conviction for possession of marijuana. 

The favorable factors in the present case are the applicant's family ties to the United States, 
including a spouse and sibling; the lack of a criminal record or offense since 1991; the applicant's 
community ties to the United States; the applicant's economic ties to the United States; and, as 
evidenced through statements from the applicant's spouse, his attributes as a supportive and loving 
husband. 

The AAO finds that the crime committed by the applicant is serious in nature and cannot be 
condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the present case 
outweigh the adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, 
the appeal will be sustained. 

In proceedings for an application for waiver of grounds of inadmissibility under section 212(h) of 
the Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. Section 291 of the Act, 8 U.S.C. § 1361. In this case, the applicant has met his burden 
that he merits approval of his application. 

ORDER: The appeal is sustained. 


