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DISCUSSION: The waiver application was denied by the Director, Nebraska Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Moldova. The director found that the applicant was
inadmissible under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)(2)(A)(1)(I), for having been convicted of committing a crime involving moral
turpitude. The applicant’s crime was also found to be a violent and dangerous crime and therefore
subject to the provisions of 8 C.F.R. § 212.7(d). The applicant sought a waiver of inadmissibility
pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h). The director denied the waiver application
as a matter of discretion finding that the hardship to the applicant’s parents did not meet the
exceptional and extremely unusual standard required by 8 C.F.R. § 212.7(d). .

On appeal, counsel asserts that the applicant does not require a waiver under section 212(h) because
his conviction in Moldova did not constitute a “conviction” under section 101(a)(48)(A) of the Act.
Counsel further asserts that the director failed to properly evaluate the claims of hardship to the
applicant’s lawful permanent resident parents and that the applicant’s appeal is ripe because of the
potential for the basis of denial to re-occur as part of the annual Diversity Visa Program.

The record contains, but is not limited to, the following documents: a brief from counsel, statements
from family members of the applicant, statements from the applicant, court records related to the
applicant’s conviction in Moldova, copies of AAO decisions in unrelated cases, copies of cases cited
by counsel, and medical documents and records related to the medical conditions of the applicant’s
parents.

Counsel for the applicant contests that the criminal proceedings in Moldova constitute a criminal
conviction as defined in section 101(a)(48)(A) because they lacked the due process and protections
that would have been accorded to a U.S. citizen.

Section 101(a) states in pertinent part:

(48) (A) The term "conviction" means, with respect to an alien, a formal judgment of guilt of
the alien entered by a court or, if adjudication of guilt has been withheld, where-

(i) a judge or jury has found the alien guilty or the alien has entered a plea of guilty or
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and

(ii) the judge has ordered some form of punishment, penalty, or restraint on the alien's
liberty to be imposed.

To support his assertion, counsel cites to case law related to convictions in U.S. courts of law. That
case law is not relevant to the present case. The applicant was not convicted in a U.S. court of law.
A foreign conviction can be the basis for a finding of inadmissibility where the conviction is “for
conduct which is deemed criminal by United States standards.” Matter of Ramirez-Rivero, 18 1&N
Dec. 135, 137 (BIA 1981) (citing Matter of McNaughton, 16 1&N Dec. 569, 572 (BIA 1978)).
However, a foreign conviction need not conform to U.S. Constitutional guarantees in order to be a
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conviction for immigration purposes. Matter of Gutierrez, 14 1&N Dec. 457, 458 (BIA 1973);
Matter of M--, 9 1&N Dec. 132, 138 (BIA 1960).

Counsel further asserts that the applicant’s conviction was the result of corruption in the Moldovan
court system. No independent documentation was provided to support that assertion. Collateral
attacks upon an applicant’s conviction “do not operate to negate the finality of [the] conviction
unless and until the conviction is overturned.” Matter of Madrigal-Calvo, 21 1&N Dec. 323, 327
(BIA 1996). The AAO “cannot go behind the judicial record to determine the guilt or innocence of
the alien.” Id. (citing Matter of Fortis, 14 1&N Dec. 576, 577 (BIA 1974); see also Matter of Khalik,
17 I&N Dec. 518, 519 (BIA 1980).

The record establishes that a court of law found the applicant guilty of conduct deemed criminal by
United States standards and he was sentenced to time in prison. He is therefore, convicted for
Immigration purposes.

Section 212(a)(2)(A)(i)(I) of the Act states, in pertinent parts:

(i) [A]ny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

@ a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

The Board of Immigration Appeals (Board) held in Matter of Perez-Contreras, 20 1&N Dec. 615,
617-18 (BIA 1992), that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.

(Citations omitted.)

The record reflects that on July 14, 2006, the applicant was convicted of Intentional Severe Bodily
Injury or Damage to Health, in violation of section 151, paragraph 1, of the Republic of Moldova
Criminal Code (RMCC). The applicant was ultimately sentenced to one year of probation after the
appeals court reversed the trial court’s imposition of a three year prison sentence. See Decision,
October 4, 2006, Baltic Court of Appeal.
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The Board of Immigration Appeals (Board) has “observed that moral turpitude is a nebulous concept,
which refers generally to conduct that shocks the public conscience as being inherently base, vile, or
depraved, contrary to the rules of morality and the duties owed between man and man, either one’s
fellow man or society in general.” Matter of Perez-Contreras, 20 1&N Dec. 615, 617-18 (BIA
1992). Additionally, “[m]oral turpitude has been defined as an act which is per se morally
- reprehensible and intrinsically wrong, or malum in se, so it is the nature of the act itself and not the
statutory prohibition of it which renders a crime one of moral turpitude.” Matter of Franklin, 20
I&N Dec. 867, 868 (BIA 1994). In order to determine whether a conviction involves moral
turpitude, the decision-maker must “look first to statute of conviction rather than to the specific facts
of the alien’s crime.” Matter of Silva-Trevino, 24 I&N Dec. 687, 688 (A.G. 2008).

The relevant section of the Republic of Moldova Criminal Code states:
Article 151. Intentional Severe Bodily Injury or Damage to Health

(1) Intentional severe bodily injury or life-threatening damage to health or that caused
the loss of sight, hearing, speech or another organ, or the cessation of its functioning,
mental disease or some other form of health damage accompanied by the permanent
loss of at least one-third of the capacity to work or resulting in a miscarriage or an
incurable disfiguration of the face and/or adjacent areas shall be punished by
imprisonment for 3 to 10 years.

Official Monitor of the Republic of Moldova, 72-74, April 14, 2009.

As a general rule, simple assault or battery is not deemed to involve moral turpitude. Matter of
Fualaau, 21 1&N Dec. 475, 477 (BIA 1996). However, assault or battery offenses involving some
aggravating dimension, such as the use of a deadly weapon or serious bodily harm, have been found
to be crimes involving moral turpitude. See, e.g., Matter of Goodalle, 12 1&N Dec. 106 (BIA 1967)
(finding that second degree assault with a knife is a crime involving moral turpitude); Matter of
Medina, 15 1&N Dec. 611 (BIA 1976) (assault with a deadly weapon); Matter of S-, 5 1&N Dec. 668
(BIA 1954) (assault with a .38-caliber revolver); Nguyen v. Reno, 211 F.3d 692 (1st Cir. 2000)
(intentional infliction of serious injury).

A finding of moral turpitude may also involve “an assessment of both the state of mind and the level
of harm required to complete the offense.” Matter of Solon, 24 1&N Dec. 239, 242 (BIA 2007).
Crimes committed intentionally or knowingly with the specific intent to inflict a particular harm, and
with a resulting meaningful level of harm, constitute crimes involving moral turpitude, but “as the
level of conscious behavior decreases, i.e., from intentional to reckless conduct, more serious
resulting harm is required” for a finding of moral turpitude. Id. “[W]here no conscious behavior is
required, there can be no finding of moral turpitude, regardless of the resulting harm.” Id.; see also
Matter of Perez-Contreras, 20 1&N Dec. 615, 617-18 (BIA 1992) (finding that third-degree assault
under section 9A.36.031(1)(f) of the Revised Code of Washington is not a crime involving moral
turpitude because neither intent nor recklessness is required for a conviction); Matter of Fualaau, 21
I&N Dec. at 478 (third-degree assault in Hawaii, an offense that involves recklessly causing bodily
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injury to another person, is not a crime involving moral turpitude); Matter of P-, 3 1&N Dec. 5, 8-9
(BIA 1947) (finding that assault without a deadly weapon but with the intent to cause great bodily
harm is a crime involving moral turpitude).

The applicant was convicted of intentional serious bodily harm, a crime involving moral turpitude.
This is not contested on appeal.

In addition, the applicant’s conviction constitutes a violent or dangerous crime.
The regulation at 8 C.F.R. § 212.7(d) provides:

The Attorney General [Secretary, Department of Homeland Security], in general, will
not favorably exercise discretion under section 212(h)(2) of the Act (8 U.S.C.
1182(h)(2)) to consent to an application or reapplication for a visa, or admission to
the United States, or adjustment of status, with respect to immigrant aliens who are
inadmissible under section 212(a)(2) of the Act in cases involving violent or
dangerous crimes, except in extraordinary circumstances, such as those involving
national security or foreign policy considerations, or cases in which an alien clearly
demonstrates that the denial of the application for adjustment of status or an
immigrant visa or admission as an immigrant would result in exceptional and
extremely unusual hardship. Moreover, depending on the gravity of the alien’s
underlying criminal offense, a showing of extraordinary circumstances might still be
insufficient to warrant a favorable exercise of discretion under section 212(h)(2) of
the Act.

The words “violent” and “dangerous” and the phrase “violent or dangerous crimes” are not further
defined in the regulation, and the AAO is aware of no precedent decision or other authority
containing a definition of these terms as used in 8 C.F.R. § 212.7(d). A similar phrase, “crime of
violence,” is found in section 101(a)(43)(F) of the Act, 8 U.S.C. § 1101(a)(43)(F). Under that
section, a crime of violence is an aggravated felony if the term of imprisonment is at least one year.
As defined by 18 U.S.C. § 16, a crime of violence is an offense that has as an element the use,
attempted use, or threatened use of physical force against the person or property of another, or any
other offense that is a felony and that, by its nature, involves a substantial risk that physical force
against the person or property of another may be used in the course of committing the offense. We
note that the Attorney General declined to reference section 101(a)(43)(F) of the Act or 18 U.S.C. §
16, or the specific language thereof, in 8 C.F.R. § 212.7(d). Thus, we find that the statutory terms
“violent or dangerous crimes” and “crime of violence” are not synonymous and the determination
that a crime is a violent or dangerous crime under 8 C.F.R. § 212.7(d) is not dependant on it having
been found to be a crime of violence under 18 U.S.C. § 16 or an aggravated felony under section
101(a)(43)(F) of the Act. See 67 Fed. Reg. 78675, 78677-78 (December 26, 2002).

Nevertheless, we will use the definition of a crime of violence found in 18 U.S.C. § 16 as guidance
in determining whether a crime is a violent crime under 8 C.F.R. § 212.7(d), considering also other
common meanings of the terms “violent” and “dangerous”. The term “dangerous” is not defined
specifically by 18 U.S.C. § 16 or any other relevant statutory provision. Thus, in general, we
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interpret the terms “violent” and “dangerous” in accordance with their plain or common meanings,
and consistent with any rulings found in published precedent decisions addressing discretionary
denials under the standard described in 8 C.F.R. § 212.7(d). Black’s Law Dictionary, Seventh
Edition (1999), defines violent as “of, relating to, or characterized by strong physical force” and
dangerous as “likely to cause serious bodily harm.” Decisions to deny waiver applications on the
basis of discretion under 8§ C.F.R. § 212.7(d) are made on a factual “case-by-case basis.” 67 Fed.
Reg. at 78677-78.

A violation of the Republic of Moldova Criminal Code, section 151(1), which involves intentional
severe bodily injury or life threatening damage, is a violent and dangerous crime within the meaning
of 8 C.FR. § 212.7(d), and the heightened discretionary standards found in that regulation are
applicable in this case.

The above findings are to establish for the record that the applicant has been convicted of a crime
which is both a CIMT and a violent and dangerous crime. However, as noted by counsel, the
applicant was selected for a visa under the diversity visa lottery which has now expired. As such,
the applicant has no underlying basis for the issuance of a visa or admittance to the United States.
Based on this fact, the applicant’s appeal is dismissed as a matter of discretion as no purpose would
be served in reviewing any hardship claims to his parents or granting a waiver of inadmissibility.

In proceedings for application for waiver of grounds of inadmissibility, the burden of proving eligibility

remains entirely with the applicant. See Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant
has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



