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DISCUSSION: The application for waiver of inadmissibility was denied by the Field Office
Director, Guam and Commonwealth of Northern Mariana Islands, and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant, a native and citizen of the Philippines was found to be inadmissible to the United
States under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(2)(A)(1)(I), for having been convicted of a crime involving moral turpitude. The applicant
is applying for a waiver under section 212(h) of the Act, 8 U.S.C. § 1182(h), in order to reside in the
United States with his U.S. citizen wife and two U.S. citizen children.

In a decision, dated July 20, 2012, the field office director found that the applicant was inadmissible
under section 212(a)(2)(A)(i)(I) of the Act, for having committed a crime involving moral turpitude.
The field office director then found that the applicant had failed to show extreme hardship to a
qualifying family member in the event of separation and in the event of relocation. The Application
for Waiver of Grounds of Inadmissibility (Form I-601) was denied accordingly.

In an appeal, dated August 15, 2012 and received by the AAO on July 23, 2014, counsel states that
the field office director’s finding that the applicant’s conviction was a crime involving moral
turpitude is erroneous. Counsel also states that because the field office director found that the record
established extreme hardship to the applicant’s family as a result of separation, he should have been
given the opportunity to address extreme hardship to his family members in the event of relocation.’

Section 212(a)(2)(A) of the Act states, in pertinent parts:

(i) [A]ny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

) a crime involving moral turpitude (other than a purely pohtlcal
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional

' A clear reading of the field office director’s decision states that the record failed to establish that the applicant’s spouse
and/or children would suffer extreme hardship in the event of separation or in the event of relocation.
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conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.

(Citations omitted.)

In assessing whether a conviction is a crime involving moral turpitude, the adjudicator must first
“determine what law, or portion of law, was violated.” Matter of Esfandiary, 16 1&N Dec. 659, 660
(BIA 1979). The adjudicator engages in a categorical inquiry, considering the “inherent nature of the
crime as defined by statute and interpreted by the courts,” not the underlying facts of the criminal
offense. Matter of Short, 20 1&N Dec. 136, 137 (BIA 1989); see also Matter of Louissaint, 24 1&N
Dec. 754, 757 (BIA 2009) (citing Taylor v. United States, 495 U.S. 575, 599-600 (1990)). If the statute
“defines a crime in which turpitude necessarily inheres, then the conviction is for a crime involving
moral turpitude.” Matter of Short, supra, at 137.

Where the statute includes some offenses involving moral turpitude and some which do not — where
there is a realistic probability that the statute would be applied to conduct not involving moral
turpitude — the adjudicator looks to the record of conviction to determine the offense for which the
applicant was convicted. See Matter of Guevara Alfaro, 25 1&N Dec. 417, 421 (citing Matter of
Silva-Trevino, 24 1&N Dec. 687, 689-90, 696-99 (A.G. 2008)); see aiso Gonzalez v. Duenas-
Alvarez, 549 U.S. 183, 193 (2007)). A realistic probability, as opposed to a theoretical possibility,
exists where there is an actual prior case, possibly the applicant’s own case, in which the relevant
criminal statute was applied to conduct that did not involve moral turpitude. Matter of Silva-
Trevino, supra, at 708. The record of conviction is a narrow, specific set of documents which
includes the indictment, the judgment of conviction, jury instructions, a signed guilty plea, and the
plea transcript. Matter of Louissant, supra, at 757; see also Shepard v. U.S., 544 U.S. 13, 16 (2005)
(finding that the record of conviction is limited to the “charging document, written plea agreement,
transcript of plea colloquy, and any explicit factual finding by the trial judge to which the defendant
assented.”)

If review of the record of conviction is inconclusive, an adjudicator may consider “probative evidence
beyond the record of conviction” to resolve whether the offense constitutes a crime involving moral
turpitude. Matter of Guevara Alfaro, supra, at 422 (citing Matter of Silva-Trevino, supra, at 690, 699-
704, 709). However, the “sole purpose of the inquiry is to ascertain the nature of the prior conviction; it
is not an invitation to relitigate the conviction itself.” Matter of Silva-Trevino, supra, at 703; see also
Matter of Ahortalejo-Guzman, 25 1&N Dec. 465, 468 (BIA 2011) (An adjudicator may not “undermine
plea agreements by going behind a conviction to use sources outside the record of conviction to
determine that an alien was convicted of a more serious turpitudinous offense.”).

The record establishes that the applicant was charged on July 23, 2004 in the Superior Court for the
Commonwealth of the Northern Mariana Islands with Assault and Battery in violation of Title 6 of
the Commonwealth Code (CMC) §1202(a), which states, “a person commits the offense of assault
and battery if the person unlawfully strikes, beats, wounds, or otherwise does bodily harm to
another, or has sexual contact with another without the other person’s consent.” On February 8,
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2005, the applicant pled guilty to this charge and was sentenced to one year imprisonment and one
year probation. The Complaint, dated July 23, 2004, establishes that the charge the applicant pled
guilty to fell under Public Law 14-9 the “Domestic Violence Criminal Act” and that the victim of his
crime was his girlfriend, who is now his current wife. The Plea Agreement in the applicant’s case
states that the applicant did unlawfully strike, beat, wound, or otherwise do bodily harm to the victim
by pulling her hair.

As a general rule, simple assault or battery is not deemed to involve moral turpitude. Matter of
Fualaau, 21 1&N Dec. 475, 477 (BIA 1996). However, assault or battery offenses involving some
aggravating dimension, such as the infliction of bodily harm upon a person society views as
deserving of special protection, such as a child, a domestic partner, or a peace officer, have been
found to be crimes involving moral turpitude. See, e.g., Matter of Tran, 21 1&N Dec. 291 (BIA
1996) (willful infliction of corporal injury on a spouse, cohabitant, or parent of the offender’s child);
Matter of Danesh, 19 1&N Dec. 669 (BIA 1988) (aggravated assault against a peace officer).

In regards to cases involving assault or battery on a domestic partner or child, the Board has held
that a conviction for assault and battery against a family or household member in violation of section
18.2-57.2 of the Virginia Code is not categorically a crime involving moral turpitude because the
conviction did not require the actual infliction of physical injury and could have included any
touching, however slight. Matter of Sejas, 24 I&N Dec. 236 (BIA 2007). While the Virginia law of
assault and battery required intent or imputed intent to cause injury, the intended injury may be to
the feelings or mind, as well as to the corporeal person.” Id. at 238 (citations omitted). In addition,
the Board stated in Matter of Tran, that the infliction of bodily harm upon a person with whom one
has a close familial relationship is an act of depravity which is contrary to accepted moral standards
and when committed willfully, is an offense that involves moral turpitude. 21 I&N Dec. 291, 294
(BIA 1996) (citations omitted). The Ninth Circuit affirmed the Board’s reasoning in Matter of Tran
in Morales-Garcia. 567 F.3d at 1065.

Having established that the applicant’s conviction involved domestic violence, we must determine
whether the conviction involved willful conduct that resulted in bodily injury. In the applicant’s
case, the plea agreement and language of the statute establish that the applicant caused bodily injury
to his victim, but is not clear as to whether the applicant acted willfully. Counsel provides no
explanation as to why the finding of the applicant’s crime to be a crime involving moral turpitude is
erroneous. The Act makes clear that a foreign national must establish admissibility “clearly and
beyond doubt.” See section 235(b)(2)(A) of the Act. See also 240(c)(2)(A) of the Act. The same is
true for admissibility in the context of an application for adjustment of status. See Kirong v.
Mukasey, 529 F.3d 800, 804 (8th Cir. 2008). See Rodriguez v. Mukasey, 519 F.3d 773, 776 (8th Cir.
2008). See Blanco v. Mukasey, 518 F.3d 714, 720 (Oth Cir. 2008). Here the applicant has not met
that burden. Thus, we find that the applicant’s conviction is a crime involving moral turpitude and
the applicant is inadmissible under section 212(a)(2)(A)(i)(1) of the Act.

Section 212(h) of the Act provides, in pertinent part, that:

(h} Waiver of subsection (a)(2)(A)(I)(I), (I}, (B), (D), and (E)
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The Attorney General [now the Secretary of Homeland Security, “Secretary”] may, in
[her] discretion, waive the application of subparagraphs (A)(1)(I)...of subsection

(@)(2) it—

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a citizen
of the United States or an alien lawfully admitted for permanent residence if it is
established to the satisfaction of the Attorney General [Secretary] that the alien's
denial of admission would result in extreme hardship to the United States citizen or
lawfully resident spouse, parent, son, or daughter of such alien . . .

(2) the [Secretary], in [her] discretion, and pursuant to such terms, conditions and
procedures as [she] may by regulations prescribe, has consented to the alien’s
applying or reapplying for a visa, for admission to the United States, or adjustment of
Status.

The applicant is seeking a section 212(h) waiver of the bar to admission resulting from a violation of
section 212(a)(2)(A)(1)(I) of the Act. A waiver under section 212(h) of the Act is dependent first
upon a showing that the bar imposes an extreme hardship to the citizen or lawfully resident spouse,
parent or child of the applicant. Hardship the applicant experiences upon removal is not considered
in section 212(h) waiver proceedings; the only relevant hardship in the present case is hardship
suffered by the applicant’s United States citizen spouse and child.

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the qualifying relative’s ties in such countries; the financial
impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and
emphasized that the list of factors was not exclusive. /d. at 566.

The Board has also held that the common. or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard of living, inability to pursue a chosen profession,
separation from family members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country, or
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inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
1&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec.
880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of Kim, 15
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of O-J-O-, 21
I&N Dec. 381, 383 (BIA 1996) (quoting Matiter of Ige, 20 I&N Dec. at 882). The adjudicator “must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.” Id.

The actual hardship associated with an abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate). For example, though family
separation has been found to be a common result of inadmissibility or removal, separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido v. I.N.S., 138 F.3d 1292 (9th Cir. 1998)
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (Sth Cir. 1983)); but see Matter of Ngai, 19
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to
conflicting evidence in the record and because applicant and spouse had been voluntarily separated
from one another for 28 years). Therefore, we consider the totality of the circumstances .in
determining whether denial of admission would result in extreme hardship to a qualifying relative.

The record of hardship includes statements from the applicant, his spouse, his daughter, and his son.
The statements indicate that the applicant is very close with his wife and two children, that he
provides financial support for the family, and plays an active role in his children’s lives. The
applicant’s spouse states that she cannot support the family financially without the applicant.
Financial documentation in the record indicates that the household income is approximately $30,000
per year with the applicant contributing approximately $13,000 per year. The record does not
address hardship to the applicant’s spouse and/or children as a result of relocating to the Philippines.

The assertions of the family are relevant evidence and have been considered. However, absent
supporting documentation, these assertions cannot be given great weight. See Matter of Kwan, 14
I&N Dec. 175, 177 (BIA 1972) (“Information contained in an affidavit should not be disregarded
simply because it appears to be hearsay. In administrative proceedings, that fact merely affects the
weight to be afforded [it] . . . .”). Going on record without supporting evidence generally is not
sufficient for purposes of meeting the burden of proof in these proceedings. See Matter of Soffici, 22
I&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
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(Reg’l Comm’r 1972)). Thus, the record does not reflect that the applicant’s inadmissibility will
result in extreme hardship to a qualifying family member.

In this case, the record does not contain sufficient evidence to show that the hardships faced by the
qualifying relative, considered in the aggregate, rise beyond the common results of removal or
inadmissibility to the level of extreme hardship. The applicant has failed to establish extreme
hardship to his U.S. citizen spouse and/or U.S. citizen children as required under section 212(h) of
the Act.

However, even if the applicant established that he met the requirements of section 212(h)(1)(A), we
would not favorably exercise discretion in the applicant’s case except in an extraordinary
circumstance. See 8§ C.F.R. § 212.7(d).

The regulation at 8 C.F.R. § 212.7(d) provides:

The Attorney General [Secretary, Department of Homeland Security), in general, will
not favorably exercise discretion under section 212(h)(2) of the Act (8 U.S.C.
1182(h)(2)) to consent to an application or reapplication for a visa, or admission to
the United States, or adjustment of status, with respect to immigrant aliens who are
inadmissible under section 212(a)(2) of the Act in cases involving violent or
dangerous crimes, except in extraordinary circumstances, such as those involving
national security or foreign policy considerations, or cases in which an alien clearly
demonstrates that the denial of the application for adjustment of status or an
immigrant visa or admission as an immigrant would result in exceptional and
extremely unusual hardship. Moreover, depending on the gravity of the alien’s
underlying criminal offense, a showing of extraordinary circumstances might still be
msufficient to warrant a favorable exercise of discretion under section 212(h)(2) of
the Act.

The words “violent” and “dangerous” and the phrase “violent or dangerous crimes” are not further
defined in the regulation, and we are aware of no precedent decision or other authority containing a
definition of these terms as used in 8 C.F.R. § 212.7(d). A similar phrase, “crime of violence,” is
found in section 101(a)(43)(F) of the Act, 8 U.S.C. § 1101(2)(43)(F). Under that section, a crime of
violence is an aggravated felony if the term of imprisonment is at least one year. As defined by 18
US.C. § 16, a crime of violence is an offense that has as an element the use, attempted use, or
threatened use of physical force against the person or property of another, or any other offense that is
a felony and that, by its nature, involves a substantial risk that physical force against the person or
property of another may be used in the course of committing the offense. We note that the Attorney
General declined to reference section 101(a)(43)(F) of the Act or 18 U.S.C. § 16, or the specific
language thereof, in 8 C.F.R. § 212.7(d). Thus, we find that the statutory terms “violent or
dangerous crimes” and “crime of violence™ are not synonymous and the determination that a crime is
a violent or dangerous crime under 8§ C.F.R. § 212.7(d) is not dependant on it having been found to
be a crime of violence under 18 U.S.C. § 16 or an aggravated felony under section 101(a)(43)(F) of
the Act. See 67 Fed. Reg. 78675, 78677-78 (December 26, 2002).
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Nevertheless, we will use the definition of a crime of violence found in 18 U.S.C. § 16 as guidance
in determining whether a crime is a violent crime under 8 C.F.R. § 212.7(d), considering also other
common meanings of the terms “violent” and “dangerous.” The term “dangerous” is not defined
specifically by 18 U.S.C. § 16 or any other relevant statutory provision. Thus, in general, we
interpret the terms “violent” and “dangerous” in accordance with their plain or common meanings,
and consistent with any rulings found in published precedent decisions addressing discretionary
denials under the standard described in 8 C.F.R. § 212.7(d). Decisions to deny waiver applications
on the basis of discretion under 8 C.F.R. § 212.7(d) are made on a factual “case-by-case basis.” 67
Fed. Reg. at 78677-78.

In the applicant’s case the Complaint, dated July 23, 2004, states that the applicant kicked his current
wife and punched her several times during their altercation as well as pulled her hair, for which he
pled guilty. Thus, the applicant’s conviction is a violent crime.

Accordingly, the applicant must show that “extraordinary circumstances” warrant approval of the
waiver. 8 C.F.R. § 212.7(d). Extraordinary circumstances may exist in cases involving national
security or foreign policy considerations, or if the denial of the applicant’s admission would result in
exceptional and extremely unusual hardship. Id. Finding no evidence of foreign policy, national
security, or other extraordinary equities, the AAO will consider whether the applicant has “clearly
demonstrate[d] that the denial of . . . admission as an immigrant would result in exceptional and
extremely unusual hardship” to a qualifying relative. Id. As the applicant has failed to establish the
lower standard of extreme hardship, he cannot establish the higher standard of exceptional and
extremely unusual hardship required by 8 C.F.R. § 212.7(d).

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8
U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



