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DISCUSSION: The waiver application was denied by the Director, California Service Center, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Kenya who was admitted to the United States in J-1 nonimmigrant
exchange status in July 2004. He is subject to the two-year foreign residence requirement under section
212(e) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(e) based on the Exchange Visitor
Skills List. The applicant presently seeks a waiver of his two-year foreign residence requirement, based on
the claim that his U.S. citizen spouse would suffer exceptional hardship if she moved to Kenya temporarily
with the applicant and in the alternative, if she remained in the United States while the applicant fulfilled his
two-year foreign residence requirement in Kenya.

The director determined that the applicant failed to establish that his spouse would experience exceptional
hardship if the applicant fulfilled his two-year foreign residence requirement in Kenya. Director’s Decision,
dated October 9, 2007. The application was denied accordingly.

In support of the appeal, counsel provides a brief, dated November 7, 2007 and copies of documents
previously provided with the initial submission. The entire record was reviewed and considered in rendering
this decision.

Section 212(e) of the Act states in pertinent part that:
No person admitted under section 101(a)(15)(J) or acquiring such status after admission

(i) whose participation in the program for which he came to the United States was
financed in whole or in part, directly or indirectly, by an agency of the Government
of the United States or by the government of the country of his nationality or his last
residence,

(ii) who at the time of admission or acquisition of status under section 101(a)(15)(J)
was a national or resident of a country which the Director of the United States
Information Agency, pursuant to regulations prescribed by him, had designated as
clearly requiring the services of persons engaged in the field of specialized knowledge
or skill in which the alien was engaged, or

(iii) who came to the United States or acquired such status in order to receive graduate
medical education or training, shall be eligible to apply for an immigrant visa, or for
permanent residence, or for a nonimmigrant visa under section 101(a)(15)(H) or
section 101(a)(15)(L) until it is established that such person has resided and been
physically present in the country of his nationality or his last residence for an
aggregate of a least two years following departure from the United States: Provided,
That upon the favorable recommendation of the Director, pursuant to the request of an
interested United States Government agency (or, in the case of an alien described in
clause (iii), pursuant to the request of a State Department of Public Health, or its
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equivalent), or of the Commissioner of Immigration and Naturalization [now,
Citizenship and Immigration Services (CIS)] after he has determined that departure
from the United States would impose exceptional hardship upon the alien's spouse or
child (if such spouse or child is a citizen of the United States or a lawfully resident
alien), or that the alien cannot return to the country of his nationality or last residence
because he would be subject to persecution on account of race, religion, or political
opinion, the Attorney General [now the Secretary, Homeland Security (Secretary)]
may waive the requirement of such two-year foreign residence abroad in the case of
any alien whose admission to the United States is found by the Attorney General
(Secretary) to be in the public interest except that in the case of a waiver requested by
a State Department of Public Health, or its equivalent, or in the case of a waiver
requested by an interested United States government agency on behalf of an alien
described in clause (iii), the waiver shall be subject to the requirements of section
214(1): And provided further, That, except in the case of an alien described in clause
(iii), the Attorney General (Secretary) may, upon the favorable recommendation of the
Director, waive such two-year foreign residence requirement in any case in which the
foreign country of the alien's nationality or last residence has furnished the Director a
statement in writing that it has no objection to such waiver in the case of such alien.

In Matter of Mansour, 11 1&N Dec. 306 (BIA 1965), the Board of Immigration Appeals stated that,
“Therefore, it must first be determined whether or not such hardship would occur as the consequence of her
accompanying him abroad, which would be the normal course of action to avoid separation. The mere
election by the spouse to remain in the United States, absent such determination, is not a governing factor
since any inconvenience or hardship which might thereby occur would be self-imposed. Further, even though
it is established that the requisite hardship would occur abroad, it must also be shown that the spouse would
suffer as the result of having to remain in the United States. Temporary separation, even though abnormal, is
a problem many families face in life and, in and of itself, does not represent exceptional hardship as
contemplated by section 212(e), supra.”

In Keh Tong Chen v. Attorney General of the United States, 546 F. Supp. 1060, 1064 (D.D.C. 1982), the U.S.
District Court, District of Columbia stated that:

Courts deciding [section] 212(e) cases have consistently emphasized the Congressional
determination that it is detrimental to the purposes of the program and to the national interests
of the countries concerned to apply a lenient policy in the adjudication of waivers including
cases where marriage occurring in the United States, or the birth of a child or children, is used
to support the contention that the exchange alien’s departure from his country would cause
personal hardship. Courts have effectuated Congressional intent by declining to find
exceptional hardship unless the degree of hardship expected was greater than the anxiety,
loneliness, and altered financial circumstances ordinarily anticipated from a two-year sojourn
abroad.” (Quotations and citations omitted).
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The first step required to obtain a waiver is to establish that the applicant’s spouse would experience
exceptional hardship if she resided in Kenya for two years with the applicant. To support this contention, the
applicant’s spouse states the following:

...I would not be able to relocate to Kenya to live with him [the applicant]. Given
what I have been through in my lifetime, I am certain that I would suffer severe
emotional and financial hardships in Kenya. I would be uprooted from the life 1
have worked so hard to build here in the U.S. I would be forced to leave behind
my children, and although they are adults, I am still faced with the responsibility to
taking care of them. We are very close as I feel it is important for me to give them
the family life I never had growing up. Being apart from my children would
devastate me. I would lose my sense of family and accomplishment as the
matriarch of my family. I would be forced to leave behind my career, a career 1
have spent the past ten years of my life building up. As I understand, it would be
impossible for me to find work in Kenya. I would have to rely on [the
applicant] for full financial support, and it is quite possible he would also be unable
to find work, and if he were able to find work, he would not earn sufficient income
to support our life in Kenya much less pay off my debt and take care of our
ongoing expenses in the U.S. My family and my work give me a sense of self-
worth and without these, [ would be lost.

Affidavit 0]-, dated July 24, 2007.

The applicant further details the hardships his spouse would face were she to relocate to Kenya with the
applicant. As stated by the applicant:

...If I were returned to Kenya, would not be able to go back with me. |
love her very much and want to be with her everyday, but life in Kenya would
destroy her. The country is politically and economically unstable and I fear that

is life would be in danger in Kenya. The laws discriminate against
women and violence against women in society is rampant. The average person in
Kenya earns less than $500 per year. [ would not be able to find work in Kenya,
and in the unlikely event I could find work, I would not be able to earn enough
money to support _ ... Moreover, - has lived her life for her
children. Despite her past, she has established loving and healthy relationships
with her children. Leaving them would devastate her....

Affidavit of_, dated July 3, 2007.

To corroborate the above, counsel has provided documentation regarding the problematic political and social
situation in Kenya. A Travel Wamning regarding travel to Kenya by U.S. citizens, issued by the U.S.
Department of State, Bureau of Consular Affairs, dated February 8, 2008, states the following:
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This Travel Warning is being issued to update U.S. citizens on safety and
security conditions in Kenya. The United States Peace Corps has decided to
temporarily suspend its program in Kenya due to the continuing instability
associated with the post-election dispute. This Travel Warning also reminds
American citizens that the U.S. Department of State has authorized non-
emergency personnel and family members to depart from Kisumu and Kericho to
Nairobi. We urge American citizens to defer all travel to Rift Valley, Western,
and Nyanza Provinces. This Travel Warning supersedes the Travel Warning of
October 18, 2007 and incorporates key information from the Kenya Travel Alert
of January 31, 2008.

The U.S. Department of State continues to recommend that private American
citizens in Kenya evaluate their personal security situation in light of continuing
terrorist threats, increasing incidents of violent crime, and hostile civil unrest
following the disputed December election results. While much of the widespread
civil unrest, demonstrations, and looting that has affected Kenya following the
disputed December 27 Presidential election has subsided, the potential for
spontaneous violence remains. American citizens should be prepared for a large
police presence and the possibility of sudden outbreaks of hostile clashes
between police and demonstrators, as well as between rival groups of
demonstrators. While international and domestic airports are operating normally,
one cannot discount the possibility that this might change on short notice.

Because of this continuing volatility, the U.S. Peace Corps has announced it will
temporarily suspend its operations in Kenya and remove all remaining
volunteers. U.S. citizens should also be aware that the U.S. Department of State
has authorized non-emergency personnel and family members to depart from
Kisumu and Kericho and relocate to Nairobi.

American citizens are urged to defer all travel to Rift Valley, Western, and
Nyanza Provinces. Road travel in these western provinces of Kenya remains
unsafe.

Sporadic illegal road blocks by gangs or criminal elements may make travel
possible only with police or military escorted convoys. American citizens should
also avoid all demonstrations, protests and large public gatherings since even
demonstrations intended to be peaceful can become violent.

Kenya has a high incidence of crime and is potentially susceptible to terrorist
attacks. Terrorist acts may include suicide operations, bombings, attacks on civil
aviation, and attacks on maritime vessels in or near Kenyan ports. Violent
criminal attacks, including armed carjacking, kidnappings, and home
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invasions/burglary, can occur at any time and in any location, and are becoming
increasingly frequent, brazen, vicious, and often fatal. In January 2007, two
family members of a U.S. Embassy employee were killed by armed carjackers.
Kenyan authorities have limited capacity to deter and investigate such acts.

U.S. citizens should be aware of the risk of indiscriminate and random attacks on
civilian targets in public places, including tourist sites and locations where
foreigners are known to congregate, as well as commercial operations associated
with U.S. or other foreign interests.

American citizens in Kenya should remain vigilant, particularly in public places
frequented by foreigners such as clubs, hotels, resorts, upscale shopping centers,
restaurants, and places of worship. Americans should also remain vigilant in
residential areas, schools, and at outdoor recreational events, and should avoid
demonstrations and large crowds.

Travel Warning, U.S. Department of State, Bureau of Consular Affairs, dated February 8, 2008.

Based on the political, social and financial turmoil in Kenya, the applicant’s spouse’s unfamiliarity with the
country and it customs, her emotional dependence on her children, career disruption, and the security

concerns referenced above, the AAO finds that the applicant’s U.S. citizen spouse would experience

exceptional hardship were she to accompany the applicant to Kenya for a two-year term.

The second step required to obtain a waiver is to establish that the applicant’s spouse would suffer
exceptional hardship if she remained in the United States during the two-year period that the applicant resides

in Kenya. The applicant asserts that his spouse would suffer exceptional emotional, psychological and

financial hardship due to the applicant’s two-year absence. As stated by the applicant,

...She [the applicant’s spouse] grew up without a father figure and her relationship
with her mother has been psychologically abusive all of her life. has told
me that her mother has only expressed her love towards her a few times as an adult.

Asa child,- never felt loved by her mother....

Before I came into her life, _ [the applicant’s spouse] dated men who were
physically abusive towards her. She was with a man named for at least
ten years and their relationship produced three children. was a tyrant. He
beat her whenever he felt like it—when he was drunk, when he was jealous, when
he was angry at the world....

also confessed that her pattern of dating abusive men did not end with

I She was in a number of abusive relationships after . .
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I constantly remind EJl that I love her more than anything and I would never
do anything to hurt her. I tell her that we are lifetime partners and God is watching
out for us. Since we began dating, I have seen improvements in her self-esteem
and overall level of happiness. Nevertheless, I can tell that the years of emotional
and physical abuse she suffered from her mother and her ex-boyfriends resonate
inside her. At times, she gets very depressed and cries uncontrollably. She still
feels that a lot of what happened to her is her own fault. I tell her that she is wrong
and she should not blame herself. Even though I am able to get through to
, | am not sure if she will ever be able to fully recover from the years of
abuse she endured. This is something we have to work at on a day-to-day basis....

and her children rely on me for financial support as well. I have been
working for ADD as a Direct Care Staff since March 2005. With my income from
work, [ am able to take care of our expenses. —and I rent a house and we
also pay for the home that her children live in. While [l has a stable job, she
would not be able to support herself and her children without my income. She
previously declared bankruptcy and she has to make $950 monthly payments to
creditors. Together, we have been working to pay off this debt and have made
significant progress. Without my contributions, - and her children would
experience severe financial turmoil....

I am terrified of what -s life would be like without me. Together, we have
made significant progress in putting -s abusive past behind her. She relies
on me to restore the confidence that her mother and -took away from her over
the years. I need to be there for her everyday to tell her that she is beautiful and
that I love her. If we were forced to live apart, she would sink into deep
depression. The feelings of worthlessness would take control of || life-
She would blame herself for me having to return to Kenya. She would revert to
abusive relationships with me as she had done before she met me.

Supra at 1-2.

To corroborate the applicant’s statements regarding his wife, counsel provides a psychological evaluation of
the applicant’s spouse from i, M.S. Ed., P.C.C., dated December 27, 2006. Ms.

concludes as follows:

[the applicant’s spouse] likely will become more depressed, and have
an icrease in her trauma symptoms if her husband is asked to leave the U.S.
Typically, when a person has had such an unstable childhood, and then that was
followed by an abusive relationship in adulthood, the individual has limited ability
to manage new stressors. The stress of losing her husband has the potential to cause
I - rclapse. This could lead to more Post Traumatic Stress symptoms, and
most definitely depression. She has spent most of her life living in situations where
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she was treated like a second-class citizen. She now has found a person who treats
her with respect, and kindness. He also fulfills her emotional needs. This is helping
her finally heal from those previous years of abuse. I strongly recommend that Ms.

not be separated from her husband, so that she will not have a decline in her
psychological well being....

Psychological Evaluation from _ M.S. Ed., P.C.C., Lightstream Counseling Services, LLC,
dated December 27, 2006.

Counsel has not provided medical documentation with respect to the applicant’s spouse’s current medical
situation, its short and long-term treatment plan and its severity. Moreover, although the input of any mental
health professional is respected and valuable, the AAO notes that the submitted evaluation by [ W
appears to be based on a single interview between the applicant and || Bl The record fails to reflect
an ongoing relationship between a mental health professional and the applicant’s spouse or any history of
treatment for the disorders suffered by the applicant’s spouse and referenced in the evaluation. Furthermore,
the conclusions reached in the submitted evaluation, being based on an apparent single interview, do not
reflect the insight and elaboration commensurate with an established relationship with a licensed
psychologist, thereby rendering _s findings speculative and diminishing the evaluation’s value to
a determination of exceptional hardship. The AAO notes that the applicant’s spouse has three adult children;
it has not been established that they would be unable to emotionally support their mother while the applicant
returns to Kenya for a two-year term. It has also not been established that the applicant’s spouse would be
unable to travel to Kenya or another country to visit the applicant, and or communicate with him regularly, to
further obtain his emotional support during his two-year foreign residence.

As for the financial hardship referenced by the applicant, no current financial documentation has been
provided, outlining the applicant’s spouse’s current employment and rate of pay, and the monthly expenses
for the household. The record indicates that the applicant and his spouse rent a home, and that the applicant’s
spouse’s adult children reside in their own home. It has not been established that the applicant’s spouse
would be unable to reside with her adult children, thereby saving her current rental costs. In addition, the
applicant has not explained why the applicant’s spouse’s children are unable to support themselves
financially, and in turn, their own mother should the need arise. Finally, no documentation has been provided
that establishes that the applicant would be unable to obtain gainful employment in Kenya, thereby assisting
in the U.S. household’s finances. Going on record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

The record, reviewed in its entirety, does not support a finding that the applicant’s spouse will face
exceptional hardship if the applicant’s waiver request is denied. Although the AAO finds that the applicant’s
spouse would suffer exceptional hardship were she to relocate to Kenya, it has not been established that the
applicant’s spouse would suffer exceptional hardship were she to remain in the United States while the
applicant moved to Kenya for the requisite two-year period.
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The burden of proving eligibility for a waiver under section 212(e) of the Act rests with the applicant. See
section 291 of the Act, 8 U.S.C. § 1361. The AAO finds that in the present case, the applicant has not met his
burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.



