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DISCUSSION: The Form 1I-601, Application for Waiver of Grounds of Inadmissibility (Form [-601) was
denied by the Officer in Charge, Athens, Greece. The matter is now before the Administrative Appeals
Office (AAO) on appeal. The appeal will be dismissed and the Form 1-601 application will be denied.

The applicant is a native and citizen of Syria who was found to be inadmissible to the United States pursuant
to section 212(a)(9)B)(I)II) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than one year. The
applicant presently seeks a waiver of his ground of inadmissibility under section 212(a)(9)(B)(v) of the Act,
8 U.S.C. § 1182(a)(9N(BXv).

The officer in charge determined that the applicant had failed to establish a qualifying relative would suffer
extreme hardship if the applicant were denied admission into the United States. The applicant’s Form
1-601 was denied accordingly.

Through counsel, the applicant asserts on appeal that he has demonstrated a denial of his Form I-601

application would result in extreme hardship to his U.S. citizen wife. The applicant makes no other assertions
1

on appeal.

Section 212(a)(9)(B)(i) of the Act provides, in pertinent part, that:
[A]ny alien (other than an alien lawfully admitted for permanent residence) who —

(In has been unlawfully present in the United States for one year or more, and
who again seeks admission within 10 years of the date of such alien’s
departure or removal from the United States, is inadmissible.

The record reflects that the applicant was admitted into the United States on August 6, 1998, with a K-1
fiancé nonimmigrant visa. The K-1 nonimmigrant visa was valid for 90 days, until November 5, 1998. The
applicant did not marry his fiancée, and he remained in the United States beyond the K-1 nonimmigrant visa
expiration date. The record reflects that the applicant married a different person in the United States on
February 23, 1999. The applicant’s wife subsequently filed a Form I-130, Petition for Alien Relative (Form
1-130), and the applicant filed a Form I-485, Application to Register Permanent Residence or to Adjust Status
(Form 1-485). The Form [-485 was pretermitted by an Immigration Judge during removal proceedings on
August 10, 2004, pursuant to section 245(d) of the Act, 8 U.S.C.§ 1255(d). 2 The applicant was ordered
removed under section 237(a)(1)(B) for having been admitted as a nonimmigrant fiancé with authorization to

! It is noted that counsel indicated on the Form 1-290B Notice of Appeal to the Administrative Appeals Office (Form I-
290B) that he would send a brief and or evidence to the AAO within 30 days of filing the Form 1-290B. No brief or
evidence was received by the AAQ within the requested time period. The AAO subsequently faxed a request for copies
of any documents that may have been submitted by counsel in the applicant’s case. Counsel was advised to respond to
the faxed AAO request within five business days. The AAO received no response from counsel.

% Section 245(d) of the Act prohibits adjustment of status of an alien admitted as a nonimmigrant fiancé through anyone
other than the petitioner of the K-1 fiancé visa.
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remain in the U.S. for a temporary period of 90 days to marry his fiancée, and failing to marry the fiancée or
departing within the time specified. An appeal of the immigration judge’s decision was denied by the Board
of Immigration Appeals (Board) on November 21, 2005. The applicant departed the United States voluntarily
on January 14, 2006. He has remained outside of the United States since that date.

“[D]eparture from the United States triggers the 10-year inadmissibility period specified in

section 212(2)(9)B)(H)(AD) . . . if that departure was preceded by a period of unlawful
presence of at least 1 year. . . . [T]he departure which triggers inadmissibility-. . . must fall at
the end of a qualifying period of unlawful presence. . . . An alien unlawfully present for 1

year or more who voluntarily departs is barred from admission for 10 years. In re Rodarte-
Roman, 23 1&N Dec. 905, 908 (BIA 2006.)

The applicant was unlawfully present in the United States for more than one year between November 6, 1998
and November 21, 2005, and he is seeking admission less than ten years after his departure from the United
States. The applicant is therefore subject to section 212(a)}(9)B)(A)(II) of the Act, unlawful presence
inadmissibility provisions.

Section 212(a)(9)(B)(v) of the Act provides that:

[T]he Attorney General [now Secretary, Department of Homeland Security, “Secretary”] has
sole discretion to waive clause [212(a)(9)(B)](i) in the case of an immigrant who is the
spouse or son or daughter of a United States citizen or of an alien lawfully admitted for
permanent residence, if it is established to the satisfaction of the Attorney General [Secretary]
that the refusal of admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien.

The applicant is married to a U.S. citizen. The applicant’s wife is thus a qualifying family member for
purposes of a waiver of inadmissibility. The AAO notes that a U.S. citizen or lawful permanent resident child
is not a qualifying relative under section 212(a)(9)(B)(v) of the Act. An extreme hardship claim made with
regard to the applicant’s child may therefore only be considered to the extent that it causes extreme hardship

to the applicant’s spouse.

In Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565-66 (BIA 1999), the Board deemed the following factors
to be relevant in determining extreme hardship to a qualifying relative:

[TThe presence of a lawful permanent resident or United States citizen spouse or parent in this
country; the qualifying relative’s family ties outside the United States; the conditions in the
country or countries to which the qualifying relative would relocate and the extent of the
qualifying relative’s ties in such countries; the financial impact of departure from this country;
and significant conditions of health, particularly when tied to an unavailability of suitable
medical care in the country to which the qualifying relative would relocate.

The Board held in Matter of Ige, 20 1&N Dec. 880, 882, (BIA 1994), that, “relevant [hardship] factors, though not
extreme in themselves, must be considered in the aggregate in determining whether extreme hardship exists.”
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“Extreme hardship” has been defined as hardship that is unusual or beyond that which would normally be
expected upon deportation. Perez v. INS, 96 F.3d 390 (9" Cir. 1996.) Court decisions have consistently held
that the common results of deportation are insufficient to prove extreme hardship. Perez v. INS, supra. See
also, Hassan v. INS, 927 F.2d 465, 468 (9" Cir. 1991.)

The record contains the following evidence relating to the applicant’s extreme hardship claim:

Wedding photos of the applicant and his wife.

A September 15, 2006 letter from the applicant’s wife_tating that she and
her daughter (born January 10, 2005) miss and need the applicant. _‘ indicates
that she works and that her mother takes care of her daughter when she works, but that it is
emotionally difficult to raise her daughter alone.& worries that her daughter
suffers from her father’s absence, and that her daughter will not know her father. She
indicates that she also has financial worries, and that she fears she will be unable to pay her
home mortgage and will lose her house.

The AAO finds, upon review of the totality of the evidence, that the applicant has failed to establish his wife
will experience extreme hardship if she remains in the U.S. without the applicant. The photos and the
affidavit written by | N MBI o not establish that she would experience hardship beyond that normally
experienced upon removal of a family member. The AAO notes further that “[tlhe mere showing of
economic detriment to qualifying family members is insufficient to warrant a finding of extreme hardship.”
INSv. Jong Ha Wang, 450 U.S. 139 (1981.)

The applicant made no claim, and provided no evidence, relating to whether his wife would suffer hardship if
the applicant were denied admission into the United States, and she moved with him to Syria. Accordingly,
the applicant failed to establish that [ BB vould suffer extreme hardship if she moved with the

applicant to Syria.

A section 212(a)(9)(B)(v) of the Act waiver of inadmissibility is dependent first upon a showing that the bar
to admission imposes an extreme hardship on a qualifying family member. If extreme hardship is established,
the Secretary then assesses whether an exercise of discretion is warranted. Because the applicant failed to
establish that his wife would suffer extreme hardship if he is denied admission into the United States, the
AAOQ finds that it is unnecessary to address whether discretion should be exercised in the present matter.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is on the applicant to establish
eligibility for the benefit sought. The applicant has failed to meet his burden of proof in the present matter.
The appeal will therefore be dismissed and the Form I-601 application will be denied.

ORDER: The appeal is dismissed. The application is denied.




