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DISCUSSION: The Form 1-601, Application for Waiver of Ground of Inadmissibility (Form I-601) was
denied by the Officer in Charge, Ghana. The matter is now before the Administrative Appeals Office (AAO)
on appeal. The appeal will be dismissed and the application will be denied.

The applicant is a native and citizen of Nigeria. The applicant was found to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(9)B)(i)(II), for having been unlawfully present in the United States for more than one year. The
applicant presently seeks a waiver of her ground of inadmissibility pursuant to section 212(a)(9)}(B)(v) of the
Act, 8 U.S.C. § 1182(a)(9)B)(v).

The officer in charge determined the applicant -had failed to establish that her U.S. citizen mother would
suffer extreme hardship if the applicant were denied admission into the United States. The Form I-601 was
denied accordingly.

On appeal the applicant asserts, through counsel, that the officer in charge misinterpreted and misapplied the
extreme hardship standard in the applicant’s case. The applicant indicates that the evidence in the record
establishes her mother will suffer extreme hardship if the applicant is denied admission into the United
States.

Section 212(a)(9)(B)(i) of the Act provides, in pertinent part, that:
[A]ny alien . . . who —

dn has been unlawfully present in the United States for one year or more, and
who again seeks admission within 10 years of the date of such alien’s
departure or removal from the United States, is inadmissible.

The record reflects that the applicant last entered the United States on March 31, 1997, with advance parole
based on a pending adjustment of status application filed by her, now, ex-husband. The applicant’s Form
I-130, Petition for Alien Relative (Form 1-130) was withdrawn on October 30, 1998. The applicant remained
in the United States without immigration status until February 4, 2006, at which time she returned to Nigeria.
The applicant has been outside of the United States since February 4, 2006.

[A] departure from the United States triggers the 10-year inadmissibility period specified in

section 212(a)(9)(B)(I)(IT) . . . if that departure was preceded by a period of unlawful
presence of at least 1 year. . . . [T]he departure which triggers inadmissibility . . . must fall at
the end of a qualifying period of unlawful presence. . . . An alien unlawfully present for 1

year or more who voluntarily departs is barred from admission for 10 years.

See In re Rodarte-Roman, 23 1&N Dec. 905, 908 (BIA 2006.) Because the applicant was unlawfully present
in the United States for more than one year between April 1, 1997 (the date section 212(a)}(9)B)(i)1I)
provisions went into effect) and her departure on February 4, 2006, and because the applicant is seeking
admission less than ten years after her February 2006 departure from the United States, the applicant is
subject to section 212(a)(9)(B)(i)(1I) of the Act, unlawful presence inadmissibility provisions.
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Section 212(a)(9)(B)(v) of the Act provides that:

[TIhe Attorney General [now Secretary, Department of Homeland Security, “Secretary”] has
sole discretion to waive clause [212(a)(9)(B)](i) in the case of an immigrant who is the
spouse or son or daughter of a United States citizen or of an alien lawfully admitted for
permanent residence, if it is established to the satisfaction of the Attorney General
[Secretary] that the refusal of admission to such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such alien.

The record reflects that the applicant’s mother is a U.S. citizen. The applicant’s mother is thus a qualifying
family member for section 212(a)(9)(B)(v) of the Act waiver purposes.

In Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565-66 (BIA 1999), the Board of Immigration Appeals
(Board) found the following factors to be relevant in determining extreme hardship to a qualifying relative:

[T]he presence of a lawful permanent resident or United States citizen spouse or parent in this
country; the qualifying relative’s family ties outside the United States; the conditions in the
country or countries to which the qualifying relative would relocate and the extent of the
qualifying relative’s ties in such countries; the financial impact of departure from this country;
and significant conditions of health, particularly when tied to an unavailability of suitable
medical care in the country to which the qualifying relative would relocate.

The Board held in Matter of Ige, 20 I&N Dec. 880, 882, (BIA 1994), that, “relevant [hardship] factors, though
not extreme in themselves, must be considered in the aggregate in determining whether extreme hardship exists.”

“Extreme hardship” has been defined as hardship that is unusual or beyond that which would normally be
expected upon deportation. Perez v. INS, 96 F.3d 390 (9" Cir. 1996.) Court decisions have repeatedly held
that the common results of deportation or exclusion [now removal or inadmissibility] are insufficient to
prove extreme hardship. Perez v. INS, supra. See also, Hassan v. INS, 927 F.2d 465, 468 (9" Cir. 1991.)

The record contains the following evidence relating to the applicant’s extreme hardship claim:

A December 11, 2006, affidavit signed by the applicant’s mother (-) stating that
the applicant’s absence is causing her emotional, medical and physical hardship because she
depends on the applicant for assistance, and for transportation to her medical appointments
with five different doctors. indicates that she is unable to have needed
surgeries because she has no one to provide her with constant care afterwards. She states
further that although she has other children, they have their own families and don’t have
time to care for her. |l states that she also experiences stress thinking about her
daughter’s life in Nigeria, because her daughter has lived in the U.S. for almost 23 years.

A December 11, 2006, letter signed by the applicant’s sister, _ stating that
her mother depends on the applicant to coordinate and transport her to various doctor’s
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appointments related to her mother’s medical ailments. She states that the applicant’s
absence is causing her mother emotional, medical and physical hardship because her
mother depends on the applicant for assistance with her medical needs. She indicates that
her mother’s medical condition has deteriorated and that she is unable to have needed
surgeries because she has no one to provide her with constant care afterwards. The
applicant’s sister states that she is unable to provide assistance to her mother because she is
married with five children and a full time job, and thus does not have the time to assist her
mother. She additionally states that she does not have the money to pay for assisted living

or a caretaker for her mother. states that her mother also experiences stress
thinking about the applicant’s life in Nigeria, after living almost 23 years in the United
States.

A December 11, 2006, letter signed by the applicant’s sister, ||| | | | QJJEE restating the
above claims and stating that she is unable to provide care and assistance to her mother
because she has three children and a full time job, and thus does not have the time to assist
her mother.'

November 29, 2006, and January 8, 2006 letters signed by psychologist, _
Ph.D., stating that she saw |l for two evaluation sessions in October and

November of 2005, and that she has not scen Il since that time. NN

' Because the applicant’s mother and sisters refer to the applicant’s 23 years in the United States, and by way of
history, the AAO notes that evidence in the record reflects that the applicant is a 45 year old woman who first
traveled to the U.S. in 1982 on a B2 visitor visa. The applicant returned to Nigeria on an unknown date. She
reentered the United States in January 1989 with a B2 visa. The applicant married in 1989, but her husband
passed away before her adjustment of immigration status interview. The applicant remained in the U.S., and she
remarried on March 22, 1994. Subsequent Form 1-130 and adjustment of status proceedings were terminated
based on the applicant’s divorce from her husband on August 1, 1994. The applicant was subsequently placed
into deportation proceedings on November 29, 1994. The applicant was not present for her immigration court
hearing on June 13, 1995, and she was ordered deported to Nigeria, in absentia, on June 13, 1995. The record
reflects that the applicant remained in the United States and that she married again on May 8, 1996. The
applicant’s husband filed a Form I-130 and adjustment of status application on her behalf on October 9, 1996.
The applicant was subsequently granted advance parole to visit her sick father in Nigeria on November 9, 1996,
valid through April 1, 1997. The applicant was last paroled into the U.S. on March 31, 1997. On October 30,
1998, the applicant’s spouse requested that the Form I-130 petition filed on behalf of the applicant be withdrawn.
The Form 1-130 was denied on the basis of marriage fraud on April 10, 2001. The applicant filed a motion to
reopen her 1994, deportation proceedings on July 8, 2001. The motion was granted on December 18, 2002. A
subsequent Service motion to terminate deportation proceedings was granted by the immigration judge on May
15, 2003, on the basis that the applicant’s parole was terminated when the corresponding Form I-130 and
adjustment of status applications were withdrawn. The decision was reopened and subsequently appealed to the
Board of Immigration Appeals, which, on June 22, 2005, confirmed the immigration judge’s May 2003, ruling,
The applicant departed the United States on February 4, 2006, and has been outside of the country since that
time.



indicates that- was experiencing a great deal of anxiety and major depression

along with multiple medical problems, and she indicates that much of

anxiety centers on worries that she has about the applicant. _ indicates that Ms.
symptoms will increase if the applicant is not available to help her keep her

medical appointments and to provide her with emotional support.

A November 27, 2006, medical letter stating that ||} svfters from severe urinary
incontinence, which is not controlled with medication because the medications interfere
with her vision as she has glaucoma.

A November 17, 2006, medical letter reflecting that -has significant cataracts
in both eyes, and suffers from advanced glaucoma in both eyes, for which she is on
maximum medical therapy. The letter indicates that surgery has not been performed
becausc BB v ould require eye drop medication every two hours, and constant
postoperative supervision for two to three months, and because she would need
transportation to, and from, the surgery and to medical follow up visits.

A January 2006, medical letter reflecting that _ suffers from glaucoma,
hypercholesterolemia, severe osteoarthritis of multiple joints, osteopedia and osteoporosis,
depression and anxiety, asthma and allergies, migraine headaches and incontinence. The
doctor indicates thatw;iple medications to control her conditions.
The doctor indicates further that conditions require considerable assistance
for normal daily activity functions, and that she is dependent on the applicant for that
support.

The AAO finds, upon review of the evidence, that the applicant failed to establish that her mother would
suffer extreme hardship if she remains in the U.S. without the applicant. The evidence in the record reflects
that the applicant’s mother has cataracts and glaucoma for which surgery is recommended, and for which
ﬂ would require care and assistance with eye drops and transportation for up to three months after
surgery. The record reflects, however, that i has at least two other daughters in the United States,
and the AAO finds that the general claim that they would be unable to assist ||Jij for up to three
months with her surgery related needs because they are too busy with their families and work, is vague and
unconvincing. The applicant also failed to provide evidence to establish that her mother requires constant
i ppointments or assistance for her other ailments, and the applicant failed to establish that Ms.
ﬂz other children would be unable to assist with related medical appointments and
medical needs.” In addition, the applicant failed to provide evidence to establish that has
required on-going treatment for anxiety or depression, or that she would suffer emotional hardship beyond
that normally suffered upon the removal of a family member, if the applicant were denied admission into the
United States.

% The AAO notes that the reflects that the applicant’s sister-esides at the same address as the applicant’s mother.
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The applicant made no claim relating to whether her mother would suffer extreme hardship if the applicant
were denied admission into the United States and her mother moved with her to Nigeria. The AAO therefore
also finds that the applicant has not established that her mother would experience extreme hardship were she
to join the applicant in Nigeria.

A Section 212(a)(9)(B)(v) of the Act waiver of inadmissibility is dependent first upon a showing that the bar
to admission imposes an extreme hardship on a qualifying family member. If extreme hardship is
established, the Secret s whether an exercise of discretion is warranted. Because the applicant
failed to establish that| ould suffer extreme hardship if she were denied admission into the
United States, the AAO finds that it is unnecessary to address whether discretion should be exercised in the
present matter.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is on the applicant to establish
eligibility for the benefit sought. The applicant has failed to meet her burden of proof in the present matter.
The appeal will therefore be dismissed and the application denied.?

ORDER: The appeal is dismissed. The application is denied.

? The record reflects that the applicant’s mother filed a Form I-130 on the applicant’s behalf in December 1999. The I-
130 was approved on December 22, 2004, and is the basis of the present Form 1601 waiver application. Although not
mentioned in the officer in charge’s decision, the AAO notes that the applicant may be ineligible for issuance of an
immigrant visa under section 204(c) of the Act, 8 U.S.C. § 1154(c) which provides in pertinent part that:

(2)(c) Notwithstanding the provisions of subsection (b) no petition shall be approved if (1) the alien
has previously been accorded, or has sought to be accorded, an immediate relative or preference status
as the spouse of a citizen of the United States or the spouse of an alien lawfully admitted for
permanent residence, by reason of a marriage determined by the Attorney General {now Secretary,
Homeland Security, “Secretary”] to have been entered into for the purpose of evading the immigration
laws or (2) the Attorney General [Secretary] has determined that the alien has attempted or conspired
to enter into a marriage for the purpose of evading the immigration laws.



