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DISCUSSION: The waiver application was denied by the Director, California Service Center, and is now 
before the Administrative Appeals Office (AAO) on appeal. The matter will be remanded to the Director to 
request a section 212(e) waiver recommendation from the Director, U.S. Department of State (DOS), Waiver 
Review Division (WRD). 

The applicant is a native and citizen of Lebanon who was admitted to the United States in J-1 nonimmigrant 
exchange status in March 2004 to participate in graduate medical training. He is thus subject to the two-year 
foreign residence requirement under section 212(e) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 1182(e). The applicant presently seeks a waiver of his two-year foreign residence requirement, 
based on the claim that his U.S. citizen child, born in January 2006, would suffer exceptional hardship if she 
moved to Lebanon temporarily with the applicant and in the alternative, if she remained in the United States 
while the applicant fulfilled his two-year foreign residence requirement in Lebanon. 

The director determined that the applicant failed to establish that his U.S. citizen child would experience 
exceptional hardship if the applicant fulfilled his two-year foreign residence requirement in Lebanon. 
Director S Decision, dated December 10,2007. The application was denied accordingly. 

In support of the a eal the applicant provides, inter alia, an appeal brief, prepared by- 
Office of , duplicate copies of items previously submitted by the applicant and articles 
regarding orphans. The entire record was reviewed and considered in rendering this decision. 

Section 2 12(e) of the Act states in pertinent part that: 

No person admitted under section 101(a)(15)(J) or acquiring such status after admission 

(i) whose participation in the program for which he came to the United States was 
financed in whole or in part, directly or indirectly, by an agency of the Government 
of the United States or by the government of the country of his nationality or his last 
residence, 

(ii) who at the time of admission or acquisition of status under section 10 1 (a)(15)(J) 
was a national or resident of a country which the Director of the United States 
Information Agency, pursuant to regulations prescribed by him, had designated as 
clearly requiring the services of persons engaged in the field of specialized knowledge 
or skill in which the alien was engaged, or 

(iii) who came to the United States or acquired such status in order to receive 
graduate medical education or training, shall be eligible to apply for an immigrant 
visa, or for permanent residence, or for a nonimmigrant visa under section 
10 1 (a)(15)(H) or section 10 1 (a)(15)(L) until it is established that such person has 
resided and been physically present in the country of his nationality or his last 
residence for an aggregate of a least two years following departure from the United 
States: Provided, That upon the favorable recommendation of the Director, pursuant to 



the request of an interested United States Government agency (or, in the case of an 
alien described in clause (iii), pursuant to the request of a State Department of Public 
Health, or its equivalent), or of the Commissioner of Immigration and Naturalization 
[now, Citizenship and Immigration Services (CIS)] after he has determined that 
departure from the United States would impose exceptional hardship upon the alien's 
spouse or child (if such spouse or child is a citizen of the United States or a lawfully 
resident alien), or that the alien cannot return to the country of his nationality or last 
residence because he would be subject to persecution on account of race, religion, or 
political opinion, the Attorney General [now the Secretary, Homeland Security 
(Secretary)] may waive the requirement of such two-year foreign residence abroad in 
the case of any alien whose admission to the United States is found by the Attorney 
General (Secretary) to be in the public interest except that in the case of a waiver 
requested by a State Department of Public Health, or its equivalent, or in the case of a 
waiver requested by an interested United States government agency on behalf of an 
alien described in clause (iii), the waiver shall be subject to the requirements of 
section 214(1): And provided further, That, except in the case of an alien described in 
clause (iii), the Attorney General (Secretary) may, upon the favorable 
recommendation of the Director, waive such two-year foreign residence requirement 
in any case in which the foreign country of the alien's nationality or last residence has 
furnished the Director a statement in writing that it has no objection to such waiver in 
the case of such alien. 

In Matter of Mansour, 11 I&N Dec. 306 (BIA 1965), the Board of Immigration Appeals stated that, 
"Therefore, it must first be determined whether or not such hardship would occur as the consequence of her 
accompanying him abroad, which would be the normal course of action to avoid separation. The mere 
election by the spouse to remain in the United States, absent such determination, is not a governing factor 
since any inconvenience or hardship which might thereby occur would be self-imposed. Further, even though 
it is established that the requisite hardship would occur abroad, it must also be shown that the spouse would 
suffer as the result of having to remain in the United States. Temporary separation, even though abnormal, is 
a problem many families face in life and, in and of itself, does not represent exceptional hardship as 
contemplated by section 2 12(e), supra." 

In Keh Tong Chen v. Attorney General of the United States, 546 F .  Supp. 1060, 1064 (D.D.C. 1982), the U.S. 
District Court, District of Columbia stated that: 

Courts deciding [section] 212(e) cases have consistently emphasized the Congressional 
determination that it is detrimental to the purposes of the program and to the national interests 
of the countries concerned to apply a lenient policy in the adjudication of waivers including 
cases where marriage occurring in the United States, or the birth of a child or children, is used 
to support the contention that the exchange alien's departure from his country would cause 
personal hardship. Courts have effectuated Congressional intent by declining to find 
exceptional hardship unless the degree of hardship expected was greater than the anxiety, 



loneliness, and altered financial circumstances ordinarily anticipated from a two-year sojourn 
abroad." (Quotations and citations omitted). 

The first step required to obtain a waiver is to establish that the applicant's U.S. citizen child would 
experience exceptional hardship if she resided in Lebanon for two years with the applicant. To support this 
contention, the applicant states the following: 

The past summer war had multiple impacts on different aspects: 

1. Religious tension was flaring up, Sunnis and Shiites are not getting along.. . . 
Christians are divided as well.. .. If Lebanon is caught up in sharp political crisis 
fed by religious differences, how would the rebuilding occur after the latest war? 

2. Living in Lebanon imposes taking sides with political views that will never 
change and differences that will never see peace.. . . 

3.  UNICEF main concern was land mines, almost a year after the ceasefire 
between Hezbollah and Israel.. . . UNICEF warns that unexploded cluster bombs 
remain one of the key threats affecting Lebanese children and their families.. . . 

4. There was a major economical decline since losses were estimated at 2.8 
billions of dollars.. . . We are faced with a huge loss and low revenues causing a 
large budget deficit. 

5. Environmental threats are present as well.. . . 

If ever caught up in an accident and there is any need for hospitalization, there lies 
an even worse problem; hospitals request insurance cards on entry, and poor people 
don't have enough money whether to pay for insurance or for direct pay. Thus 
hospitals can decline treating people with shortage if they ever present to their ERs 
and there is no law against it. Besides, no insurance covers office visits or 
medications but only hospital visits.. . . 

I don't know what future to expect but I want my American child to have the 
chance to find out. Besides education and ambition, the United States of America 
provide individual safety as anybody can be brought in front of the law and not just 
selected people. Human rights are preserved and this is very reassuring.. . . 

The fact of my father's military past will subject me and my family to persecution, 
the additional fact that we have been in America, and that we have an American 
child, will make the situation even more dangerous. 



My daughter is American, she can be protected, she can be safe, she can live 
without fear but only if you are willing to help her. Our bodies will not stop a 
bullet, or soften the blow of a bomb. She is an American citizen that cannot speak 
for herself but her constitution speaks for her. No one knew that Lebanon would 
turn upside down in July; no one knew the level of hatred for Americans would 
reach level so dangerous that the department of State would tell people to stay 
away from Lebanon and even for the US citizens to leave. 

I was planning to take my family to a place of peace and a tourist attraction now all 
that is left is a bombed out building that was once my home. I am involved in the 
care of many veterans in the VA hospital and I encountered many with PTSD 
[Post-Traumatic Stress Disorder]; we are talking about adults. How about a child 
living a war in his developmental years.. . . 

The danger for Americans is worse in the smaller towns. The people know that 
you have been to America because you have an accent. When you return the 
danger is real and as senator McCain explained the possibility of an American child 
being hurt is absolute. The danger to American children in the Middle East 
included the dangers of war, accidental death, contaminated water, kidnappings, 
rape, lack of food, and being used as a hostage.. . . 

regarding country condit 
President of the Association of American Indian Physicians, states the following 
:ions in Lebanon: 

The World Health Organization has identified Lebanon as an area without 
access to safe drinking water, health care, vaccines and life-saving medications. 
The onset of hostilities in Lebanon last summer has caused even more 
widespread destruction of public infrastructures including roads, bridges, health 
care facilities, power stations, fuel stores, airports and seaports. Lebanon is a 
country in social and epidemiological transition and, thus, has greater risk for 
communicable disease because of the increased concentration of displaced 
persons and the lack of access to food, clean water and sanitation. 

As a small child, [the applicant's child] would be at significant risk of 
exposure to communicable diseases and lack of adequate health care access as 
well as access to such basics as safe drinking water and sanitation. The 
environmental impact of the hostilities in Lebanon has caused dust and smoke 
pollution, oil spills, left approximately one million cluster bombs as unexploded 
ordinance and had a serious impact of farming communities. As the impurities 
and chemicals in both land and water enter the food chain, they will have a 
negative impact on human life for years to come.. . . 



1f is lucky enough to avoid communicable disease and to have enough 
safe food and drink to sustain her to the age of playing outside, she will find that 
she is unable to run and play freely for fear of unexploded ordinances. She will 
be at significant risk of being maimed or killed while playing innocently outside 
as all children have a right to do.. . . 

... The economic, environmental and political problems she would face in post 
war Lebanon cannot be resolved in a short time. The political rift in Lebanon 
has been deepened and the government has been seriously destabilized even 
further than after the 16 year civil war that took place during the 1970-1990's.. . . 

... Condemning Maria to live in a war torn country that is likely to have 
recurring hostilities, places her at significant risk of injury or death.. . . 

Letter from -, President of the Association of American Indian Physicians and Assistant 
Professor of Medicine, East Tennessee State University, Quillen College of Medicine, dated May 7 ,  2007. 

The applicant has submitted numerous articles corroborating the above statements regarding the problematic 
country conditions in Lebanon. In addition, the U.S. Department of State has issued a travel warning with 
respect to Lebanon. As stated, in pertinent part: 

This Travel Warning updates information on security threats and ongoing political 
violence in Lebanon and informs U.S. citizens of current safety and security 
concerns. The Department of State continues to urge that Americans avoid all 
travel to Lebanon. Americans who live and work in Lebanon presently should 
understand that they are accepting risks in remaining and should carefully consider 
those risks. This supersedes the Travel Warning for Lebanon issued on May 19, 
2008. 

On May 7, 2008, Hizballah militants blocked the road to Rafiq Hariri International 
Airport. The action rendered the airport inaccessible and travelers were unable to 
enter or leave the country via commercial air carriers. Armed Hizballah and other 
opposition members proceeded to enter areas of Lebanon not traditionally under 
their control resulting in heavy fighting and a number of casualties. While there is 
now full access to the airport and widespread hostilities have subsided, the United 
States is concerned about Hizballah's willingness to use violence to achieve 
political ends with little or no warning. 

The threat of anti-Western terrorist activity exists in 
Lebanon; groups such as Al-Qaeda and Jund al-Sham are present in the country 
and have issued statements calling for attacks against Western interests in the past. 



U.S. citizens traveling to Lebanon or resident in Lebanon should be aware that the 
U.S. Embassy has limited ability to reach all areas of Lebanon. The Embassy 
cannot guarantee that Embassy employees can render assistance to U.S. citizens in 
all areas of the country. Furthermore, in the event that the security climate in the 
country worsens, American citizens should be aware that they will bear the 
responsibility of arranging their own travel out of Lebanon. American citizens 
with special medical or other needs should be aware of the risks of remaining given 
their condition and be prepared to be treated in Lebanon if they cannot arrange for 
travel out of the country. 

Landmines and unexploded ordnance continually pose significant dangers 
throughout southern Lebanon, particularly south of the Litani River, as well as in 
areas of the country where civil war fighting was intense. More than a dozen 
civilians have been killed and over 100 injured by unexploded ordnance following 
the armed conflict in July-August 2006. Travelers should watch for posted 
landmine warnings and strictly avoid all areas where landmines and unexploded 
ordnance may be present. 

Travel Warning, US.  Department of State, Bureau of Consular AfSairs, dated May 30,2008. 

Based on the political, religious and social turmoil in Lebanon and the security concerns for U.S. citizens as 
referenced above, the AAO finds that the applicant's U.S. citizen child would experience exceptional 
hardship were she to accompany the applicant to Lebanon for a two-year term. 

The second step required to obtain a waiver is to establish that the applicant's child would suffer exceptional 
hardship if she remained in the United States during the two-year period that the applicant resides in Lebanon. 
The applicant asserts that it would be impossible for the applicant's child to remain in the United States for 
two years while the applicant returned to Lebanon because no one would be available to care of his child, as 
both he and his spouse are J visa holders subject to the two-year foreign residency requirement. As stated by 
the applicant: 

Leaving our baby girl in America alone in the foster care system will subject her to 
unspeakable child abuse, poverty, and illness that she will not have to face living 
with her parents. She will not have health insurance here in the U.S. if we give her 
up.. . . We cannot just leave her here with no one to care for her.. . . 

Supra at 1 2. 

As the record indicates, both the applicant and his wife are J visa holders subject to the two-year foreign 
residency requirement. Such a requirement would leave their young child in the United States without her . 

parents. This situation would constitute exceptional hardship to the applicant's child if she remained in the 
United States. 
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The AAO finds that the applicant has established that his child would experience exceptional hardship were 
she to relocate to Lebanon and in the alternative, were she to remain in the United States without the 
applicant, for the requisite two-year term. Upon review of the totality of circumstances in the present case, the 
AAO finds the evidence in the record establishes the hardship the applicant's child would suffer if the 
applicant temporarily departed the U.S. for two years would go significantly beyond that normally suffered 
upon the temporary separation of families. 

The burden of proving eligibility for a waiver under section 212(e) of the Act, rests with the applicant. See 
section 291 of the Act, 8 U.S.C. Fj 1361. The AAO finds that in the present case, the applicant has met his 
burden. The appeal will therefore be sustained. The AAO notes, however, that a waiver under section 212(e) 
of the Act may not be approved without the favorable recommendation of the DOS. Accordingly, this matter 
will be remanded to the director so that she may request a DOS recommendation under 22 C.F.R. Fj 514. If 
the DOS recommends that the application be approved, the application must be approved. If, however, the 
DOS recommends that the application not be approved, the application will be re-denied with no appeal. 

ORDER: The matter will be remanded to the Director to request a section 212(e) waiver 
recommendation from the Director, U.S. Department of State, Waiver Review Division. 


