U.S. Department of Homeland Security
20 Mass. Ave, N.W. Rm. 3000
Washington, DC 20529

dzleted to

irentifying dota U.S. Citizenship

Ilis;;\/ent Cl@&l‘l}' uﬂVJaﬁS;.dy and Immigration

invasien gfpetmﬁl . Services
PUBLIC COpPY

3

FILE: -‘ Office: MANILA ~ Date:  9EP 11 2008
=

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(2)(9)(B) of the
Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Bt

Robert P. Wiemarfh, Chief
Administrative Appeals Office

WWW HLCIS onv



Page 2

DISCUSSION: The waiver application was denied by the Officer-in Charge, Manila. The matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of the Philippines who was found to be inadmissible to the United States
pursuant to section 212(a)(9)(B)(1)(II) of the Immigration and Nationality Act (the Act), 8§ U.S.C.
§ 1182(a)(9)B)(H)(ID), for having been unlawfully present in the United States for more than one year and
seeking readmission within 10 years of her last departure from the United States. The applicant seeks a
waiver of inadmissibility in order to enter the United States and reside with her permanent resident husband.

The officer-in-charge found that, based on the evidence in the record, the applicant had failed to establish
extreme hardship to her permanent resident husband. The application was denied accordingly. Decision of
the Officer-in-Charge, dated June 19, 2006.

On appeal, counsel for the applicant asserts that the applicant’s husband will suffer extreme hardship should
the present waiver application be denied. Brief from Counsel, dated July 28, 2006.

The record contains a brief from counsel;, statements from the applicant’s daughter and husband;
documentation regarding a legal dispute in the Philippines; an attachment to Form 1-601 discussing
prospective hardship to the applicant’s husband; a copy of the applicant’s husband’s permanent resident card;
documentation in connection with the applicant’s husband’s health condition and medical treatment, and; a
copy of the applicant’s marriage certificate. The entire record was reviewed and considered in rendering a
decision on the appeal.

Section 212(a)(9)(B) of the Act provides, in pertinent part:
(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for permanent
residence) who-

(ID) has been unlawfully present in the United States for
one year or more, and who again seeks admission
within 10 years of the date of such alien's departure or
removal from the United States, is inadmissible.

(v) Waiver. — The Attorney General [now the Secretary of Homeland Security
(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant who
is the spouse or son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the
Attorney General [Secretary] that the refusal of admission to such immigrant alien



would result in extreme hardship to the citizen or lawfully resident spouse or parent
of such alien.

In the present matter, the record indicates that the applicant was admitted to the United States on June 4, 2000
with authorization to remain until December 3, 2000. She was granted an extension of her authorized stay
until June 3, 2001. However, she remained until January 24, 2003. Accordingly, she accrued approximately
18 months of unlawful presence in the United States. She now seeks readmission. The applicant was deemed
inadmissible to the United States under section 212(a)(9)(B)(1I) of the Act for having been unlawfully present
for more than one year and seeking readmission within 10 years of her last departure. The applicant does not
contest her inadmissibility on appeal.

A section 212(a)(9)B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(1I) of the Act
is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. citizen or lawfully
resident spouse or parent of the applicant. Hardship the alien herself experiences upon being found
inadmissible is not a direct concern in section 212(a)(9)(B)(v) waiver proceedings. Once extreme hardship is
established, it is but one favorable factor to be considered in the determination of whether the Secretary
should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA 1999) provides a list of factors the Board of
Immigration Appeals deems relevant in determining whether an alien has established extreme hardship
pursuant to section 212(i) of the Act. These factors include the presence of a lawful permanent resident or
United States citizen spouse or parent in this country; the qualifying relative’s family ties outside the United
States; the conditions in the country or countries to which the qualifying relative would relocate and the
extent of the qualifying relative’s ties in such countries; the financial impact of departure from this country;
and significant conditions of health, particularly when tied to an unavailability of suitable medical care in the
country to which the qualifying relative would relocate.

On appeal, counsel asserts that the applicant’s husband will suffer extreme hardship should the present waiver
application be denied. Brief from Counsel, dated July 28, 2006. Counsel notes that the applicant’s husband
has chronic pulmonary disease and that depression due to family separation can complicate his condition. Id.
at 1-2. Counsel contends that the applicant’s U.S. citizen daughter who resides in the United States is no
longer able to provide care for the applicant’s husband as she has married. 7d. at 2. Counsel states that the
applicant’s husband resides alone, yet he needs support from family members as part of his treatment. 7d.

Counsel further contends that the applicant’s husband can no longer reside in the Philippines due to his active
involvement in representing his family in a property dispute in the Philippines. Id. at 3-4. Counsel asserts
that the applicant’s husband received death threats from occupants of his family’s land, and thus he relocated
to the United States for his safety. /d. at 4. Counsel contends that, as the applicant’s husband cannot go to the
Philippines, denial of the present waiver application will cause a 10-year separation that will destroy the
applicant’s marriage.' Jd.

"It is noted that, as of the date of this decision, the applicant will remain inadmissible under section 212(a)(9)(B)(11) of
the Act for approximately four more years, until January 24, 2013,
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Counsel indicates that the applicant’s husband is employed as a care giver, and that he would be unable to
find comparable employment in the Philippines. Id. at 4-5. Counsel contends that the applicant’s husband
would be unable to afford medical services in the Philippines, which would create significant economic
hardship. /d. at 5. Counsel states that a lack of economic resources would prevent the applicant’s husband
from obtaining needed medical care. /d. at 5-6.

Counsel explains that the applicant’s husband wishes to become an associate pastor in his Christian
congregation, and he would be unable to do so if he returns to the Philippines. d. at 6.

The applicant’s daughter attested that she has taken care of the applicant’s husband, but that she is unable to
continue to do so since she got married. Statement from Applicant’s Daughter, dated July 27, 2006. She
provided that the applicant’s husband relocated to the United States due to threats in the Philippines, and he
needs the presence of the applicant. /d. at 1.

The applicant’s husband stated that he is very dependent on the applicant for moral, emotional, spiritual,
mental and physical support. Statement from Applicant’s Husband, dated March 7, 2006. He indicated that
he requires the applicant’s presence due to his health conditions, including chronic obstructive pulmonary
disease, bronchitis dyslipidemia, peptic ulcer disease, and seasonal allergic rhinitis. Jd. at 2-3. The
applicant’s husband explained the degenerative nature of his conditions. Id. at 4-5. The applicant’s husband
expressed that he is close with the applicant, as they have been friends since childhood and they have been
married for a long duration. /d. at 5. He stated that he suffers from depression in her absence. 1d.

The applicant provided a letter from‘describing her husband’s medical conditions.
Letter from —, dated March 14, 2006. indicated that the applicant’s husband
has chronic obstructive pulmonary disease, dyslipidemia, peptic ulcer, and seasonal allergic rhinitis. /d. at 1.

He provided that he advised the applicant’s husband that chronic illness can lead to bouts of depression,
which can be aggravated by family separation. Id.

Upon review, the applicant has not shown that denial of the present waiver application would result in
extreme hardship to her husband. Section 212(a)(9)(B)(v). The applicant has not established that her
husband will experience extreme hardship should he return to the Philippines. The applicant’s husband is a
national of the Philippines, and the record suggests that he resided there for the majority of his life. Thus, he
is familiar with the local language and customs of the country. The applicant has not shown that her husband
has extensive ties to the United States such that severance of those ties constitutes extreme hardship.
Specifically, other than one of the applicant’s daughters, the applicant has not identified any other relatives of
her husband in the United States. Conversely, the record suggests that the applicant’s husband has extended
family in the Philippines, including the applicant, two daughters, his father, and his uncle. See
Documentation of Land Dispute in Philippines. The applicant’s daughter in the United States has expressed
that she is unable to assist the applicant’s husband, while the applicant’s husband has stated that the applicant
is of great assistance and support to him. In the Philippines, he could avail himself of this support.

The applicant’s husband is employed in the United States as a care giver. While the AAO acknowledges that
the applicant’s husband wishes to continue this employment, the applicant has not shown that he is unable to
secure comparable employment in the Philippines. The applicant has submitted no independent



documentation to reflect that employment opportunities are limited for care givers in the Philippines, or that
her husband lacks other employable skills. The assertions of counsel in this regard, without further support,
are not persuasive. The assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec.
533, 534 (BIA 1988); Matter Of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N
Dec. 503, 506 (BIA 1980).

Counsel asserts that the applicant’s husband would be unable to obtain needed medical care in the
Philippines. However, the applicant has not identified her husband’s economic resources. As the record
contains evidence that the applicant’s husband, in part, owns land in the Philippines, the record suggests that
he has resources in addition to wages he may earn from employment. The applicant has not shown that her
husband lacks the ability to afford any required health care.

The applicant has not specified whether she works in the Philippines, or her household expenses, such that the
AAO can evaluate the income and economic needs of the applicant and her husband.

Counsel and the applicant’s daughter indicated that the applicant’s husband received threats in the Philippines
relating to a property dispute. However, the applicant has not described the threats, identified who made the
threats, or stated whether her husband attempted to obtain assistance from law enforcement authorities in the
Philippines. The applicant has not indicated whether she or any other family members have had contact with
those who made the threats, such that the AAO can determine whether they are ongoing or represent a
continuing danger. The applicant has not shown by a preponderance of the evidence that her husband would
be in danger should he return to the Philippines.

Based on the foregoing, the applicant has not established that her husband would experience extreme hardship
should he return to the Philippines to maintain family unity. Section 212(a)(9)(B)(v). Accordingly, the
applicant has not shown that denial of the present waiver application “would result” in extreme hardship to
her husband. /d.

The applicant and her husband have been married for approximately 43 years, and the applicant’s husband
expressed that they share a close relationship, thus the AAO acknowledges that separation is a significant
hardship for them. However, as the applicant has not shown that her husband would experience extreme
hardship should he return to the Philippines, she has not established that denial of the present application will
require continued separation. It is further noted that the applicant’s husband works and lives alone, thus the
record suggests that he is able to meet his needs in the applicant’s absence. While the applicant’s husband has
been diagnosed with health conditions, the record does not show that he presently requires assistance from a
care giver, such that he requires the applicant’s presence. The applicant’s husband reported that he
experiences depression due to separation from the applicant, yet there is no documentation to reflect that he
has required or received services from a mental health professional. In his letter, |JJJJNJ stated that he
advised the applicant’s husband of possible depression due to chronic illness, but he did not indicate that he
diagnosed the applicant’s husband with an existing mental health condition. Thus, the applicant has not
submitted sufficient evidence or explanation to show that her husband will experience extreme hardship
should he remain in the United States.
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Based on the foregoing, the instances of hardship that will be experienced by the applicant’s husband should
the applicant be prohibited from entering the United States, considered in aggregate, do not rise to the level of
extreme hardship. Having found the applicant statutorily ineligible for relief, no purpose would be served in
discussing whether she merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B) of the Act,
the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.S.C.
§ 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



