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DISCUSSION: The waiver application was denied by the District Director, Los Angeles,
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of Mexico who entered the United States in June 1999 without
inspection and never departed. Noting his entry without inspection as the ground of inadmissibility,
the applicant submitted a Form I-601, Application for Waiver of Grounds of Inadmissibility (Form I-
601) in October 2006.

The district director determined that the applicant had been accruing unlawful presence since his
entry in 1999. The district director examined the applicant’s eligibility for a waiver under section
212(a)(9)B)(v) of the act, found that the applicant had failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form 1-601) accordingly. Decision of the District Director, dated February 12,
2007.

On March 6, 2007, the applicant appealed the decision, by submitting the Form I-290B, Notice of
Appeal (Form [-290B) and documentation relating to the applicant’s and his family’s financial
situation. The entire record was reviewed and considered in rendering a decision on the appeal.

Section 212(a)(9)(B)(1)(II) of the Act provides, in pertinent part:
Aliens Unlawfully Present.-

(1) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(II) has been unlawfully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States, is inadmissible.

(v) Waiver. — The Attorney General jnow the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General (Secretary) that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien...



lage |I

The AAO finds that the district director erred in adjudicating the applicant’s Form 1-601 waiver
application under section 212(a)(9)(B)(v) of the Act. There is no evidence in the record that the
applicant has left the United States since his arrival in 1999. Section 212(a)(9)(B) of the Act
requires that the applicant leave the United States before he is found to be inadmissible for unlawful
presence. The applicant is not inadmissible for unlawful presence since he has not left the country.
In addition, there is no waiver for his illegal entry and he is not eligible for the exception found in
section 245(i) of the Act. A Form I-601 cannot overcome his inadmissibility for illegal entry. For
the above reasons, the Form [-601 was improperly filed. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



