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APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)(B)(v)
of the Immigration and Nationality Act (the Act), 8 U.S.C. section 1182(a)(9)(B)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for
the specific requirements. All motions must be submitted to the office that originally decided your case by
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(i).
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Acting Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico.
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)(9)(B)(i)(I), for having been unlawfully present in the United States for more than
one year and seeking readmission within 10 years of his last departure from the United States. The
applicant is married to a United States citizen and seeks a waiver of inadmissibility in order to reside
in the United States with his wife and baby.

The District Director concluded that the applicant had failed to establish that his bar to admission
would impose extreme hardship on his qualifying relative, in this case his spouse, and denied the
Application for Waiver of Grounds of Inadmissibility (Form 1-601) accordingly. Decision of the
District Director, dated April 28, 2006.

On appeal, former counsel asserts that the applicant’s qualifying family member will experience
extreme hardship if the applicant remains outside of the United States for the remainder of the 10
years since his last departure from the United States. Form I-290B, dated May 12, 2006; Former
counsel’s brief, dated May 11, 2006. Current counsel also submits a brief in which he outlines the
health-related and financial difficulties experienced by the applicant’s spouse due to her separation
from the applicant. Current counsel outlines additional evidence provided by the applicant in
support of his claim that his spouse is experiencing and will continue to experience extreme hardship
if his application for a waiver of inadmissibility is not granted. Brief submitted by _
. on Appeal, dated September 28, 2007.

In support of these assertions, in addition to the briefs from former and current counsel, the applicant
submits the following: a photocopy of the applicant’s marriage certificate; letters the Austin
Diagnostic Clinic verifying that the applicant’s spouse was pregnant and receiving prenatal care as
of September 2, 2008; a photocopy of a sonogram verifying the applicant’s spouse’s pregnancy;
letters from both colleagues of the applicant’s spouse and from the CEO of her company; the
applicant’s spouse’s financial and tax statements; the applicant’s spouse’s academic records;
documents regarding the applicant’s spouse’s mental health; and affidavits from the applicant’s
spouse and her parents. The entire record was reviewed and considered in rendering a decision on
the appeal.

Section 212(a)(9)(B) of the Act provides, in pertinent part:
(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-



(II) has been unlawfully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States, is inadmissible.

(v) Waiver. — The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General [Secretary] that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien.

In the present application, the record indicates that the applicant entered the United States without
inspection in or about March 2000 and remained until he voluntarily departed from the United States
in June 2005. The applicant’s spouse filed a Petition for an Alien Relative (Form 1-130) for the
applicant, which the record indicates was approved on July 22, 2004. However, because he was
unlawfully present in the United States for more than one year, and is applying for admission to the
United States less than 10 years after the date of his last departure, the applicant is inadmissible
pursuant to Immigration and Nationality Act (Act) § 212(A)(9)(B)(D)(i).

A section 212(a)(9)(B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the U.S.
citizen or lawfully resident spouse or parent of the applicant. Hardship the alien himself experiences
upon deportation is irrelevant to section 212(a)(9)(B)(v) waiver proceedings. Once extreme
hardship is established, it is but one favorable factor to be considered in the determination of
whether the Secretary should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA
1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA 1999) provides a list of factors the Board of
Immigration Appeals deems relevant in determining whether an alien has established extreme
hardship pursuant to section 212(i) of the Act. These factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions in the country or countries to which the
qualifying relative would relocate and the extent of the qualifying relative’s ties in such countries;
the financial impact of departure from this country; and significant conditions of health, particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate.

Relevant factors, though not extreme in themselves, must be considered in the aggregate in
determining whether extreme hardship exists. In each case, the trier of fact must consider the entire
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range of factors concerning hardship in their totality and determine whether the combination of
hardships takes the case beyond those hardships ordinarily associated with deportation. Matter of O-
J-0-, 21 I&N Dec. 381, 383 (BIA 1996). (Citations omitted).

In this case, an analysis under Matter of Cervantes-Gonzalez is appropriate. The AAO notes that
extreme hardship to the applicant’s spouse must be established in the event that she accompanies the
applicant to Mexico or in the event that she remains in the United States, as a qualifying relative is
not required to reside outside of the United States based on the denial of the applicant’s waiver
request.

Former counsel asserts that the applicant’s spouse would face extreme hardship if she relocated to
Mexico in order to remain with the applicant because this would force her to be separated from her
parents, who are Legal Permanent Residents and reside in the United States. Former counsel states
that the applicant’s spouse’s mother suffers from diabetes, and therefore if the applicant’s spouse
were to be separated from her mother, this would contribute to emotional hardship that she would
experience if she were to reside in Mexico with him. Brief from former counsel, || R dated
May 11, 2006. However, there is no evidence in the record that the applicant’s spouse is her
mother’s care-taker or that her absence from her mother would otherwise interfere with any ongoing
care that her mother is receiving.

Former counsel states that the applicant’s spouse was in Mexico at the time he submitted his brief
and that, while she was there, she was pursuing fertility treatments. However, counsel asserts, she
wished to be able to do so in the United States, where more advanced healthcare is available. Id.
The AAO notes that evidence submitted at a later date indicates that the applicant’s spouse did later
become pregnant and with an estimated due date of February 15, 2009. Letters from her obstetrician
indicate that her prenatal care was obtained in the United States. Letter from | of the
Austin Diagnostic Clinic, dated August 4, 2008.

Current counsel has not submitted evidence of the applicant’s mother’s medical condition, nor has
he submitted evidence that the applicant’s spouse is her primary care-taker or if her assistance is
otherwise required as a result of this medical condition. Further, there is no evidence in the record
that indicates that the applicant’s spouse would otherwise be prevented from residing in Mexico.
Counsel has submitted a letter from LPC Intern | BB o states that the applicant
currently resides in an area of Mexico where he is in, “constant danger of losing his life.” Letter
from LPC Intern || - July 10, 2007. However, former
counsel stated that the applicant’s spouse resided in Mexico in 2006 and no country conditions or
other evidence has been submitted that would suggest that country conditions are such that the
applicant’s spouse could not relocate to Mexico. Therefore, based on the evidence in the record, the
AAO cannot make the determination that the applicant’s spouse would experience extreme hardship
if she were to relocate to Mexico.

The AAO notes that, as a United States citizen, the applicant’s spouse is not required to reside
outside of the United States as a result of denial of the applicant’s waiver request. Current counsel
states that the applicant’s spouse will experience extreme hardship if she remains in the United
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States separated from the applicant. Brief from |} d2tcd September 28, 2007.
Counsel states that the hardships the applicant’s spouse will endure if she remains in the United
States separated from her spouse include: increased stress that will result in a deterioration of her
mental health; financial strain; an inability to realize her educational aspirations. Documents were
also submitted that establish that the applicant’s spouse was pregnant and that her due date was prior
to the date of this decision.

Counsel submits two letters from _, and a photocopy of a prescription for an anti-
depressant as evidence of mental hardships that she is experiencing as a result of being separated

from her husband.

Counsel submits a prescription for the drug Amitriptyline, dated May 4, 2007. Counsel also submits
evidence that this drug is used to treat depression. He also submits a letter from Licensed
Professional Counselor (LPC) Intern ﬁ, and is dated July 10, 2007.
states that the applicant’s spouse has regularly attended counseling sessions as a result of the stress
she has experienced after the applicant returned to Mexico. _ states the applicant’s
spouse’s symptoms of depression include: insomnia, disruption of her REM sleep, lack of energy,
crying excessively, loss of interested in activities, lowered self-esteem, guilt, exhaustion, tension,
isolation and confusion and that her symptoms of anxiety include: headaches, muscle tension,
muscle aches, difficulty swallowing and drastic hair loss. She states that the applicant intends to
attend regular, ongoing sessions to address these symptoms. Letter firom LPC Intern ||| EGzB
dated July 10, 2007. In 2007, P submitted an updated
letter, in which she stated that the applicant’s spouse continues to attend counseling sessions, which
were monthly or bi-weekly sessions as of the date of the letter. Letter from LPC Intern ||}

I - - ' 207"

Counsel also submits a letter from the Austin Diagnostic Clinic, dated August 4, 2008, which states
that the applicant’s spouse was pregnant at the time letter was written, with an estimated due date of
February 15, 2009. As further proof of the pregnancy, a photocopy of a sonogram bearing the
applicant’s spouse’s name, this is from the same clinic and appears to be of a fetus. However,
though this evidence was submitted, neither counsel nor the applicant or his spouse submitted any
statements regarding how the applicant’s spouse’s status as a new mother is impacting hardships that
she is experiencing as a result of being separated from the applicant.

Counsel has submitted letters from [N -

who all work with the applicant’s spouse. These letters collectively state that they have noticed an
increase in her stress level since the applicant voluntarily departed from the United States. The
applicant’s spouse’s parents also state that the applicant’s spouse is experiencing emotional
hardships as a result of the applicant’s absence from the United States. Extreme hardship letter from

_ and — dated September 25, 2007.

The applicant’s spouse submits an affidavit in which she states that her life has been very difficult
since the applicant departed from the United States. She emphasizes her inability to attend school
full time, financial difficulties and the deterioration of her mental health and consequent reliance on
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anti-depressants. Extreme hardship affidavit from _ dated September 21,
2007.

Counsel states that the applicant’s spouse is experiencing financial hardship as the result her
separation from the applicant. As proof of this hardship, he submits a letter from the applicant’s
former employer, which states that the applicant earned $9.75 per hour. Letter from

d dated May 20, 2005. Counsel also submits the applicants’ spouse’s Forms 1040 from
both 2004, when the applicant resided with her, and from 2006, after the applicant voluntarily
departed from the United States. These forms show that the combined income for the applicant and
his spouse in 2004 was $26,076.00 and that the applicant’s spouse earned $12,646.00 in 2006 after
his departure.

Counsel also submits evidence of his own legal fees, the rent the applicant’s spouse pays and the
receipt for a hotel bill in Mexico. Counsel does not submit any evidence of country conditions in
Mexico or other evidence that the applicant’s spouse cannot contribute to his family’s financial well-
being from a location outside of the United States.

The AAO notes that the current poverty guidelines indicate that for a family of two' is $14,570.2
The applicant’s spouse’s income in 2006 was below this level. However, it is noted that the letter
from former counsel indicates that the applicant’s spouse was residing in Mexico for at least part of
2006. Brief from May 11, 2006. The record does not make clear how this absence
affected the applicant’s spouse’s income for that year. Because counsel does not address whether
the applicant is able to contribute to the financial well-being of his spouse and because evidence in
the record suggests that the applicant’s spouse’s income for the year 2006 did not represent a full
year’s earnings, the AAO cannot make the determination as to the extent that his separation from his
spouse is creating financial difficulties for his spouse.

Counsel has presented evidence that the applicant’s spouse is experiencing emotional hardship that
has led to her seeking both medication and regular, ongoing counseling services. Counsel has also
submitted evidence from the applicant’s spouse’s co-workers, who confirm that she is experiencing
increased stress due to her separation from the applicant. The applicant’s spouse is also now a single
mother and, while the evidence does not clearly indicate the extent of the financial impact her
separation from the applicant is having on the applicant’s spouse, it is clear that her finances have
been impacted by his absence and her financial responsibility has doubtless increased due to her new
status as a parent. Though these factors are not necessarily extreme in and of themselves, when
weighed cumulatively, the record establishes that the applicant’s spouse is experiencing and will
continue to experience extreme hardship due to her separation from the applicant.

" As evidence in the record suggests that the applicant’s spouse’s due date was in February 2009, the record indicates
that she is now supporting both herself and a baby.

% The 2009 Health and Human Services Federal Poverty Guidelines. Found at:
http://aspe.hhs.gov/POVERTY/09poverty.shtml Accessed March 15, 2009.




However, as was previously stated, there is not sufficient evidence in the record to establish that the
applicant’s spouse would experience extreme hardship if she were to relocate to Mexico to reside
with the applicant.

U.S. court decisions have repeatedly held that the common results of deportation or exclusion are
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For
example, Matter of Pilch, 21 1&N Dec. 627 (BIA 1996), held that emotional hardship caused by
severing family and community ties is a common result of deportation and does not constitute
extreme hardship. In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 1996), held that the common
results of deportation are insufficient to prove extreme hardship and defined extreme hardship as
hardship that was unusual or beyond that which would normally be expected upon deportation.
Hassan v. INS, supra, held further that the uprooting of family and separation from friends does not
necessarily amount to extreme hardship but rather represents the type of inconvenience and hardship
experienced by the families of most aliens being deported. In this case, the AAO recognizes that the
applicant’s wife will endure hardship as a result of separation from the applicant if she remains in
the United States separated from the applicant. This is particularly true because she has chosen to
pursue fertility treatments and go through pregnancy while her husband was absent and, in addition
to the emotional and financial hardships she is experiencing as a result of his absence, she is now a
single parent. However, the evidence in the record does not support counsel’s assertion that the
applicant’s spouse will experience hardship that rises to the level of extreme hardship if she were to
relocate to Mexico to reside with the applicant.

A review of the documentation in the record fails to establish the existence of extreme hardship to
the applicant’s spouse caused by the applicant’s inadmissibility to the United States. Having found
the applicant statutorily ineligible for relief, no purpose would be served in discussing whether he
merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B) of
the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the
Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



