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DISCUSSION: The waiver application was denied by the District Director, Chicago, IL, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The record reflects that the applicant is a 26-year-old native and citizen of Mexico who was found to
be inadmissible to the United States pursuant to section 212(a)(9)(B)(1)(1I) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(1)(II), for having been unlawfully present in the
United States for more than one year. The applicant is married to a U.S. lawful permanent resident,
and she seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act, 8 U.S.C.
§ 1182(a)(9)(B)(v), in order to reside with her husband and children in the United States.

The District Director found that the applicant failed to establish extreme hardship to her lawful
permanent resident husband, and denied the application accordingly. Decision of the District
Director, dated Nov. 28, 2006.

On appeal, the applicant asserts through counsel that her husband would suffer extreme hardship if
she were denied a waiver. See Form I-290B Notice of Appeal, dated Dec. 28, 20006, and supporting
documentation.

The record contains, inter alia, a copy of the marriage certificate of the applicant and her husband,

indicating that they were married on June 12, 1993, in Mexico; birth
certificates and school records for the couple’s two U.S. citizen children; a statement by ||| Gz
regarding the extreme hardship he would suffer if the applicant 1s not granted a waiver; copies of the
resident alien cards for three of | N IIJJEEEE siblings; copies of tax records and financial documents
for the couple from 2001 to 2005; letters from the couple’s employers; a copy of the 2005 Country
Report on Human Rights Practices in Mexico, by the Bureau of Democracy, Human Rights, and
Labor of the U.S. Department of State; evidence of wmsurance coverage; and
medical documentation regarding the health conditions of the applicant, and the
applicant’s son - The entire record was reviewed and considered in rendering this decision on
the appeal.

Section 212(a)(9)(B) of the Act provides:
(B) Aliens Unlawfully Present.-

(1) In general. - Any alien (other than an alien lawfully admitted for permanent
residence) who-

(II) has been unlawfully present in the United States for one
year or more, and who again seeks admission within 10 years
of the date of such alien’s departure or removal from the
United States, is inadmissible.
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(v) Waiver. — The Attorney General [now the Secretary of Homeland Security
(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant
who is the spouse or son or daughter of a United States citizen or of an alien
lawfully admitted for permanent residence, if it is established to the
satisfaction of the Attorney General [Secretary] that the refusal of admission
to such immigrant alien would result in extreme hardship to the citizen or
lawfully resident spouse or parent of such alien.

8 U.S.C. § 1182(a)(9)(B). The record shows that the applicant entered the United States without
inspection in July 1993, and that she began to accrue unlawful presence beginning on April 1, 1997.

See Matter of Rodarte-Roman, 23 1&N Dec. 905, 911 (BIA 2006) (holding that presence in the
United States before April 1, 1997, is not considered “unlawful presence” under section 212(a)(9)(B)

of the Act). The applicant departed the United States in September 2001, and returned with a V-1

visa on September 7, 2001, triggering the ten-year bar in section 212(a)(9)(B) of the Act. Matter of
Rodarte-Roman, 23 1&N Dec. at 909. :

In order to obtain a section 212(a)(9)(B)(v) waiver, the applicant must show that the ten-year bar
imposes an extreme hardship on the applicant’s U.S. citizen or lawfully resident spouse or parent.
Hardship to the applicant herself, or to her children, may not be considered, except to the extent that
this hardship affects the applicant’s qualifying relative. Once extreme hardship is established, it is
but one favorable factor to be considered in the determination of whether the Secretary should
exercise discretion in favor of the waiver. See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301

(BIA 1996).

The concept of extreme hardship to a qualifying relative “is not . . . fixed and inflexible,” and the
determination is based on an examination of the facts of each individual case. Matter of Cervantes-
Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). In Matter of Cervantes-Gonzalez, the Board of
Immigration Appeals (BIA) set forth a non-exhaustive list of factors relevant to determining whether
an alien has established extreme hardship to a qualifying relative. These factors include: the
presence of family ties to U.S. citizens or lawful permanent residents in the United States; family ties
outside the United States; country conditions where the qualifying relative would relocate and family
ties in that country; the financial impact of departure; and significant health conditions, particularly
where there is diminished availability of medical care in the country to which the qualifying relative
would relocate. Id. at 566. Family separation is also an important calculation in the extreme
hardship analysis. See, e.g., Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (““When the
BIA fails to give considerable, if not predominant, weight to the hardship that will result from family
separation, it has abused its discretion.”); Matter of Lopez-Monzon, 17 1&N Dec. 280 (Comm. 1979)
(noting in the context of a waiver under section 212(1) of the INA that the intent of the waiver is to
provide for the unification of families and to avoid the hardship of separation).
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Additionally,

Relevant factors, though not extreme in themselves, must be considered in the
aggregate in determining whether extreme hardship exists. In each case, the trier of
fact must consider the entire range of factors concerning hardship in their totality and
determine whether the combination of hardships takes the case beyond those
hardships ordinarily associated with deportation, e.g., economic detriment due to loss
of a job or efforts ordinarily required in relocating or adjusting to life in the native
country. Such ordinary hardships, while not alone sufficient to constitute extreme
hardship, are considered in the assessment of aggregate hardship.

Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996) (internal quotation and citation omitted).

Considering the cumulative impact of the relevant factors, the AAO finds that the applicant has
established that her lawful permanent resident husband would suffer extreme hardship if he remains
in the United States without his wife, and alternatively, if he were to join the applicant in Mexico.

First, the applicant has presented evidence of the hardship that would result from family separation,
given their strong family ties. The record reflects that the applicant and her husband have been
married for almost 16 years. See Marriage Certificate (indicating marriage on June 12, 1993). Mr.
I characterizes their marriage as “very solid,” and notes that “anytime I have needed my
wife’s help she has always been there.” See IS Statement. The couple’s U.S. citizen daughter
B s 13 years old, see Birth Certificate of | 21d their U.S. citizen son I
is 10 years old, see Birth Certificate of | N The family has lived together in Melrose
Park, Illinois, since at least 2001. See Letter from Landlord. Both children attend school in Cook
County, Illinois, and is doing well in her studies. See Letters from the Principal of
Melrose Park School, and Report Card for - states that he and his wife have
worked together to provide the best for their children, and that he needs his wife by his side. See
I Siatement. For example, W}P is at work, the applicant “cooks for them, plays
with them . . . helps|EEEE and with their homework and when he is delicate due to his
asthma, she is always by his side; she takes [- to the doctor and cares of [sic] him.” /d.

_also recounts “the fear and the depression” that he has experienced due to the fact that
he does not know if his “wife can be obligated to exit the United States,” which would cause him to
“be alone with [his] children.” Id. || treating physician confirms that he is under
medical care for depression, as well as other ailments. See Letter from || GGG
dated Mar. 21, 2006. Additionally, | N states that he has very few family members in
Mexico because his parents are deceased, and that four of his five siblings are in the United States
with lawful permanent resident status. See [l Statement; Resident Alien Cards for siblings. In
sum, the applicant has presented evidence of significant emotional and logistical hardships to Mr.
B boscd on the strong nuclear family bonds, which would be broken if the applicant were
forced to leave the United States, as well || || JEEE 1ack of family ties in Mexico, and the
presence of extended family ties in the United States. See Matter of Cervantes-Gonzalez, 22 1&N
Dec. at 565 (recognizing importance of family ties); Salcido-Salcido, 138 F.3d at 1993 (emphasizing



weight to be given to the hardship that would result from family separation); Matter of Lopez-
Monzon, 17 1&N Dec. at 281 (noting that waiver was designed to promote the unification of
families and to avoid the hardship of separation).

Second, the applicant has presented evidence of the financial hardship that her lawful permanent
resident husband would face if the applicant were forced to leave the United States. [ R JEEER
presented evidence that he has been employed as a Machine Operator with a Bridgeview, Illinois
company since January 20, 2000, at a rate of $13.58 per hour. See Letter from ||} dated Mar.
1, 2006. The applicant has been employed as an Assembler with a Wood Dale, Illinois company
since Feb. 20, 2002, at a rate of $8.19 per hour. See Letter from | dated Feb. 16, 2006. The
couple’s joint income for 2005 was $49,097. See 2005 Joint Tax Return. || N claim that it
would be a hardship to support himself and his children without his wife’s income 1s supported by
the fact that over one-third of the family income is supplied by the applicant’s wages. See id. and
supporting documents. The record also contains financial documents reflecting the couple’s joint
automobile and consumer debt, which increase the need for a dual income. Additionally, the
applicant has presented evidence that ||| ] Jlll ould not be able to perform a second job in order
to replace the applicant’s income, due to a lower back injury caused by an accident. See Progressive
Medical Center Letter, dated Mar. 20, 2006. This evidence indicates that ||| | | |  JEEE chronic
condition “prevents him from working on another job, because it becomes disabling, with prolonged
working hours.” Id. The applicant has also presented evidence regarding the poor eccnomic
conditions the family would face if the applicant and her husband returned to Mexico. According to
the Department of State Human Rights Report for 2005, “the minmimum wage [of $4.23 per day in
Jalisco] did not provide a decent standard of living for a worker and family, and only a small fraction
of the workers in the formal workforce received the minimum wage.” U.S. Department of State,
Bureau of Democracy, Human Rights, and Labor, 2005 Country Report on Human Rights Practices
in Mexico. In sum, the applicant has provided evidentiary support for her contention that her
husband would suffer substantial economic hardship if she were forced to return to Mexico, or if he
returned to Mexico with her. See Matter of Cervantes-Gonzalez, 22 1&N Dec. at 565 (recognizing
importance of the financial impact of departure, and couniry conditions where the qualifying relative
would relocate); Urban v. INS, 123 F.3d 644, 648 (7th Cir. 1997) (recognizing that “although
economic detriment alone cannot give rise to extreme hardship, the economic conditions of the
country to which the alien is deportable and the financial impact of deportation are relevant to the
[hardship] analysis”).

Third, the applicant has presented evidence of the medical, physical, and attendant emotional
hardships that her lawful permanent resident husband would face if the applicant were forced to
leave the United States, or if he left the United States to be with her. The record reflects that Mr.
B su(fered an accident at work in or around 2001, causing injury to his lower back, and
making him unable to perform some basic tasks. See NN S:atemen:. | h2s received
therapy for the chronic lower back pain. See Letter from Progressive Medical Center, dated Mar.
20, 2006. IR 1 ysician indicates that he is under medical care for “Depression, Migraine,
Sinusitis, Hyperactive airway disease, and chronic lower back pain.” See Letter from
, Suprda. contends that the applicant’s removal would cause him hardship
because he needs his wife to assist him with his health problems. See ||} Statement.
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Additionally, relates the emotional hardship that he would suffer if the applicant was
returned to Mexico where she would not be covered by his work-provided medical insurance. See
id. The record reflects that the applicant has a thyroid condition requiring treatment and follow up
for rest of her life. See Medical Note, dated Feb. 18, 2006. The applicant’s treating physician notes
that the applicant has been under his care since 2003, and that she has been diagnosed and treated for
“Hyperthyroidism, Hyporthyroidism, Right Facial Bell Palsy, Anxiety, Depression and history of
Anticardiolipin Ab.” See Letter from | (:tcd Fcb. 21, 2006. If the applicant
is removed, _fears that she would not be able to obtain the necessary medical care and
medication for her thyroid condition. See I Statement. The emotional hardship is
demonstrated by | IR fcar that “[1]f she does not take her medication she is at risk of dying,
and if she dies, my family would be destroyed, my children and I would suffer for the rest of our
lives.” Id. Although the applicant’s significant health conditions are not calculated in the hardship
analysis, the impact of these conditions on |||l are relevant. Moreover, if

returned to Mexico with the applicant, the medical, physical and emotional hardships to-
would continue to exist, as the entire family would lose medical coverage. See Memorandum of
Law; R Statement; Letter from Progressive Medical Center, dated Mar. 21, 2006 (noting son’s
treatment for asthma). In sum, the applicant has provided evidentiary support for her contention that
her husband would suffer substantial medical and emotional hardships if she were forced to return to
Mexico, or if he returned to Mexico with her. See Matter of Cervantes-Gonzalez, 22 1&N Dec. at
565 (recognizing importance of significant health conditions, particularly where there is diminished
availability of medical care in the country to which the qualifying relative would relocate).

Finally,_ has been a lawful permanent resident of the United States for more than 20
years. See Resident Alien Card (showing a temporary residence adjustment date of April 29, 1988).
This long period of lawful residence, coupled with a history of gainful employment, must be
considered in the hardship analysis. See, e.g., Urban, 123 F.3d at 648 (recognizing that length of
residence in the United States is an important factor in the hardship analysis).

Based on the applicant’s evidence of hardship to her husband as a result of family separation,
financial detriment, medical, physical, and emotional harms, and his long-time residence in the
United States, the AAO finds that the applicant has established that her husband will experience
extreme hardship if she is prohibited from remaining in the United States, or if he leaves the United
States to be with her. Although the relevant factors may not be extreme in themselves, the entire
range of factors considered in the aggregate, takes the case beyond those hardships ordinarily
associated with deportation, such as economic detriment due to job loss or the efforts ordinarily
required in relocation, and supports a finding of extreme hardship. See Matter of O-J-O-, 21 1&N
Dec. at 383.

The AAO also finds that the applicant merits a waiver of inadmissibility as a matter of discretion. In
discretionary matters, the alien bears the burden of proving that positive factors are not outweighed
by adverse factors. See Matter of Coelho, 20 I&N Dec. 464, 467 (BIA 1992). The adverse factors in
this case are the unlawful presence for which the applicant seeks a waiver, as well as the applicant’s
initial entry without authorization. The favorable and mitigating factors in the present case include:
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the applicant’s significant ties to her family in the United States; her almost 16 years of residence in
this country; her history of steady employment and payment of taxes; the applicant’s attempt to
comply with immigration laws after her initial illegal entry; the applicant’s lack of a criminal record;
and the extreme hardship to the applicant and her husband and children if she were denied a waiver.
See Matter of Mendez-Moralez, 21 1&N Dec. at 301 (setting forth relevant factors).

The AAO finds that although the immigration violations committed by the applicant are serious, the
favorable factors in the present case outweigh the adverse factors, such that a favorable exercise of
discretion is warranted. Accordingly, the appeal will be sustained.

ORDER: The appeal is sustained.



