U.S. Department of Homeland Security
20 Massachusetts Ave., N.-W., Rm. 3000
Washington, DC 20529

ident;

Preve Hing data deleted ¢ U.S. Citizenship

vy ?t C‘Ie.ady "’mW%rran;) and Immigration
3100 of pery e Services

il e

FILE: -Ofﬁce: MEXICO CITY (CIUDAD JUAREZ) Date:
JAN - 2 2009

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Sections
212(a)(9)(B)(v) and 212(h) of the Immigration and Nationality Act, 8 U.S.C.
§§ 1182(a)(9)(B)(v) and 1182(h).

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to the
office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for the
specific requirements. All motions must be submitted to the office that originally decided your case by filing a
Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 days of the
decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(i).

Bt o

- John F. Grissom, Acting Chief
Administrative Appeals Office

WWW.uscis.gov



Iage l

DISCUSSION: The Form I-601, Application for Waiver of Grounds of Inadmissibility (FormI-601)
was denied by the Acting District Director, Mexico City, Mexico. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed and the Form I-601 will
be denied.

The record reflects that the applicant is a native and citizen of Mexico. The applicant was found to be
inadmissible to the United States pursuant to section 212(a)(9)(B)(1)(1I) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the
United States for more than one year. He was additionally found to be inadmissible under section
212(h), 8 U.S.C. § 1182(h), for having been convicted of a crime of moral turpitude (statutory rape.)
The applicant seeks a waiver of his ground of inadmissibility pursuant to sections 212(a)(9)(B)}(v) and
212(h) of the Act, 8 U.S.C. §§ 1182(a)(9)(B)(v) and 1182(h).

The district director determined the applicant had failed to establish that a qualifying family member
would suffer extreme hardship if the applicant were denied admission into the United States. The
applicant’s Form [-601 was denied accordingly.

Through counsel, the applicant asserts on appeal that U.S. Citizenship and Immigration Services
(USCIS) abused its discretion by failing to properly weigh the hardship evidence submitted by the
applicant. The applicant asserts that his wife and child will suffer extreme financial and emotional
hardship if he is denied admission into the United States.

The applicant additionally asserts, through counsel, that the district director erroneously found his
conviction for statutory rape to be an aggravated felony. The AAO notes that an aggravated felony
finding relates to grounds of removal in removal proceedings. It does not relate to a ground of
inadmissibility for purposes of the Form [-601 waiver application. Because the issue of whether the
applicant was convicted of an aggravated felony does not pertain to a ground of inadmissibility for
Form I-601 purposes, the AAO declines to address the issue.

Section 212(a)(2)(A)(i) of the Act provides in pertinent part that:

[A]ny alien convicted of, or who admits having committed, or who admits committing acts
which constitute the essential elements of-

(I) acrime involving moral turpitude . . . or an attempt or conspiracy to commit such a
crime . . . is inadmissible.

Section 212(h) of the Act provides in pertinent part that:

The Attorney General [now, Secretary, Homeland Security, “Secretary”] may, in his
discretion, waive the application of subparagraphs (A)(i)(I) . . . of subsection (a)(2) . . ..

(1) (B) in the case of an immigrant who is the spouse, parent, son, or daughter of a
citizen of the United States or an alien lawfully admitted for permanent residence if
it is established to the satisfaction of the Attorney General [Secretary] that the



alien's denial of admission would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or daughter of such alien . . . .

Section 212(h) of the Act provides that a waiver of inadmissibility is dependent first upon a showing
that the bar to admission imposes an extreme hardship on a qualifying family member. If extreme
hardship is established, the Secretary then assesses whether an exercise of discretion is warranted.

The record reflects that the applicant pled guilty to unlawful sexual intercourse with a female minor on
September 6, 2003. The applicant was sentenced to 180 days in jail, ordered to perform 20 days of
public service projects, fined $200 and placed on probation for three years. On this basis, the applicant
was ordered removed from the United States and he was removed on April 2, 2004.

In Matter of Dingena, 11 1&N Dec. 723 (BIA 1966), the Board of Immigration Appeals (The Board) held
that a conviction of the offense of sexual intercourse with a female child is a crime involving moral
turpitude. The Board determined that whether the offense is designated as statutory rape, carnal knowledge
of a female under the age of consent, or sexual intercourse with a child under the age of consent, the
essential elements of all of the offenses were the carnal knowledge or intercourse and the age of the
female. The Board concluded that if sexual intercourse was present and it was established that the female
was under the age of consent, the offense was a crime of moral turpitude and an independent mens rea
element was not required.

In the present matter, the applicant was convicted in the Superior Court of California, County of San
Diego, of the crime of Unlawful Sexual Intercourse with Person Under 18, in violation of section 261.5(c)
of the California Penal Code.
California Penal Code section 261.5(c) states, in pertinent part:
Unlawful Sexual Intercourse With Person Under 18, Age of Perpetrator, Civil Penalties
(c) Any person who engages in an act of unlawful sexual intercourse with a
minor who is more than three years younger than the perpetrator is guilty of

either a misdemeanor or a felony, and shall be punished by imprisonment in
a county jail not exceeding one year or by imprisonment in the state prison.

Because the applicant was convicted of unlawful sexual intercourse with a person under 18 years of
age, the AAO finds that the applicant committed a crime involving moral turpitude.
Section 212(a)(9)(B)(i) of the Act provides, in pertinent part, that:
[A]ny alien (other than an alien lawfully admitted for permanent residence) who —
(ID  has been unlawfully ﬁrééént in the United States for one year or more,

and who again seeks admission within 10 years of the date of such alien’s
departure or removal from the United States, is inadmissible.
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The record reflects that the applicant entered the United States without inspection in February 1991.
The applicant remained in the U.S. unlawfully until April 2, 2004, when he was removed.

“[D]eparture from the United States triggers the 10-year inadmissibility period specified
in section 212(a)(9)(B)(1)(II) . . . if that departure was preceded by a period of unlawful
presence of at least 1 year. . . . [T]he departure which triggers inadmissibility . . . must
fall at the end of a qualifying period of unlawful presence. . . . An alien unlawfully
present for 1 year or more who voluntarily departs is barred from admission for 10 years.

In re Rodarte-Roman, 23 1&N Dec. 905, 908 (BIA 2006.) The applicant was unlawfully present in the
United States for more than one year between July 14, 1999, the date of his 18" birthday, and his
departure on April 2, 2004." He is seeking admission less than ten years after his April 2004 departure
from the United States. Accordingly, the applicant is subject to section 212(a)(9)(B)(i)(I1) of the Act,
unlawful presence inadmissibility provisions.

Section 212(a)(9)(B)(v) of the Act provides that:

[TThe Attorney General [now Secretary, Department of Homeland Security, “Secretary”]
has sole discretion to waive clause [212(a)(9)(B)](i) in the case of an immigrant who is
the spouse or son or daughter of a United States citizen or of an alien lawfully admitted
for permanent residence, if it is established to the satisfaction of the Attorney General
[Secretary] that the refusal of admission to such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such alien.

In the present matter, the record reflects that the applicant is married to a U.S. citizen and his mother is
also a U.S. citizen. The applicant’s wife and mother are thus qualifying relatives for purposes of section
212(a)(9)(B)(v) of the Act. It is noted that U.S. citizen and lawful permanent resident children are not
qualifying relatives for section 212(a)(9)(B)(v) of the Act extreme hardship purposes. Any hardship
claims made with regard to the applicant’s child shall therefore be considered only to the extent that it
is shown to cause hardship to the applicant’s wife or mother.

The abuse of discretion standard requires that all relevant relief factors be taken into account. Casem v.
INS, 8 F.3d 700, 702 (9" Cir. 1993.) Upon review of the record the AAO finds that the district director
addressed the hardship factors presented by the applicant, and that the district director’s conclusion was
sufficiently explained and supported. The AAO notes further that even if the district director had failed to
take into account all of the hardship factors in the applicant’s case, the issue is remedied by the AAO’s de
novo review of the evidence on appeal.

! No period of time in which an alien is under 18 years of age shall be taken into account in determining the period of
unlawful presence in the United States. Section 212(a)(9)(B)(iii)(I) of the Act.

? The AAO notes that children are qualifying relatives for purposes of a waiver under section 212(h) of the Act, however, as
the applicant also requires a waiver under section 212(a)(9}B)(v) of the Act, hardship to his spouse and mother, the only
qualifying relatives, will be examined first. If he is found not eligible for a waiver under section 212(a)(9)(B)(v) of the Act,
no purpose would be served in examining his eligibility under section212(h) as he is otherwise inadmissible.
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In Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565-66 (BIA 1999), the Board of Immigration
Appeals (Board) deemed the following factors to be relevant in determining extreme hardship to a
qualifying relative:

[T]he presence of a lawful permanent resident or United States citizen spouse or parent in
this country; the qualifying relative’s family ties outside the United States; the conditions in
the country or countries to which the qualifying relative would relocate and the extent of
the qualifying relative’s ties in such countries; the financial impact of departure from this
country; and significant conditions of health, particularly when tied to an unavailability of
suitable medical care in the country to which the qualifying relative would relocate.

The Board held in Matter of Ige, 20 1&N Dec. 880, 882, (BIA 1994), that, “relevant [hardship] factors,
though not extreme in themselves, must be considered in the aggregate in determining whether extreme
hardship exists.” “Extreme hardship” has been defined as hardship that is unusual or beyond that which
would normally be expected upon deportation. Perez v. INS, 96 F.3d 390 (9™ Cir. 1996.) Court
decisions have repeatedly held that the common results of deportation or exclusion [now removal or
inadmissibility] are insufficient to prove extreme hardship. Perez v. INS, supra. See also, Hassan v.
INS, 927 F.2d 465, 468 (9" Cir. 1991.)

Through counsel, the applicant asserts that he has established that his wife would suffer extreme
financial and emotional hardship if he were denied admission into the United States. In support of his
assertions, the applicant refers to Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996) and
Tukhowinich v. INS, 64 F.3d 460 (9‘h Cir. 1995). In Matter of O-J-O, the Board held in part that:

[Rlelevant factors, though not extreme in themselves, must be considered in the
aggregate in determining whether extreme hardship exists. In each case, the trier of fact
must consider the entire range of factors concerning hardship in their totality and
determine whether the combination of hardships takes the case beyond those hardships
ordinarily associated with deportation. (Quotations and citations omitted.).

The Board held in Matter of Tukhowinich, supra, that economic hardship may sufficiently establish
extreme hardship where there is a complete inability to find work, and that, non-economic hardship
which flows from economic concerns is an indication of extreme hardship.”

The record contains the following evidence relating to the applicant’s extreme hardship claim:

Two affidavits written by the applicant’s wife (-) on December 2, 2006 and a
March 13, 2008 stating that she and her son, born November 11, 2001 need the
applicant financially and emotionally, and that she and her son want her family to live
together in the United States. MMM states that her son has a lazy left eye that
may require surgery, and that she will be unable to pay for the surgery without the
applicant’s help. She also indicates that she wants her son to continue his education in
the United States, and that she wants to continue living near her family in the U.S. Ms.

states that she has a stable job as a laboratory inspector in the United States, but
that it is difficult to support her family financially on her own. || additionally
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states her fear that unemployment is high in Mexico and that she would be unable to
find work if she moved to Mexico with her husband.

A September 1, 2005 report from the Children’s Eye Center reflecting in pertinent part
that the applicant’s son has intermittent exotropia with decreasing control, that his
hyperopia requires no correction, and initiating patching therapy of the right eye three
hours a day.

A March 19, 2008 affidavit written by the applicant’s mother stating in pertinent part
that her grandson misses his father and needs his father near him. She states further that
she suffers from high cholesterol and other medical problems and that she wants the
applicant near for emotional and financial support.

School certificates reflecting that the applicant’s son is performing well in elementary
school.

Documents reflecting the applicant’s good character.

The AAO finds, upon review of the totality of the evidence, that the applicant has failed to establish his
wife or mother would suffer hardship beyond that normally experienced upon removal of a family
member, if they remains in the United States without the applicant, or if they moved with him to
Mexico.

The financial income evidence contained in the record reflects that the applicant’s wife is employed
full-time, and that she is the primary wage earner in the applicant’s family. The applicant therefore
failed to establish an inability to work in the United States. In addition, the applicant submitted no
evidence to corroborate or establish that the applicant’s wife would be unable to find work in Mexico.
Furthermore, the AAO notes that “[t]he mere showing of economic detriment to qualifying family
members is insufficient to warrant a finding of extreme hardship.” See INS v. Jong Ha Wang, 450 U.S.
139 (1981).

The record also contains no evidence to demonstrate that the applicant’s wife would suffer emotional
hardship beyond that normally experienced upon the removal of a family member if the applicant were
denied admission into the United States. The applicant failed to establish that his son suffers from a
serious eye condition or that his son requires medical treatment. The AAO notes further that emotional
hardship caused by severing family and community ties is a common result of deportation and does not
constitute extreme hardship. Matter of Pilch, 21 1&N Dec. 627 (BIA 1996.) Furthermore, “[t]he
uprooting of family and separation from friends does not necessarily amount to extreme hardship but
rather represents the type of inconvenience and hardship experienced by the families of most aliens
being deported.” Shooshtary v. INS, 39 F.3d 1049, 1051, (9™ Cir. 1994.)

The affidavit from the applicant’s mother, and medical documentation submitted, indicate that she has
some medical conditions. However, nothing was submitted to indicate that the applicant’s presence
was needed to assist her in her daily living or that those conditions could not be treated in Mexico.
Though the AAO acknowledges the emotional cost of being separated from her son, nothing was
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submitted to indicate that she would experience loss greater than others in the same situation. It was
also not established that she would be unable to visit her son in Mexico.

The applicant additionally failed to establish that his family would not have educational or medical
access if they chose to move to Mexico. The U.S. Ninth Circuit court of Appeals held in Shooshtary v.
INS, supra, that the “extreme hardship requirement . . . was not enacted to insure that the family
members of excludable aliens fulfill their dreams or continue in the lives which they currently enjoy.”
It has additionally been held that, hardship involving a lower standard of living, difficulties of
readjustment to a different culture and environment and reduced job opportunities, has not been found
to rise to the level of extreme hardship. See Ramirez-Durazo v. INS, 794 F.2d 491, 498 -(9“‘ Cir. 1986.)

A review of the documentation in the record, when considered in its totality, reflects that the applicant
has failed to establish that either his U.S. citizen spouse or mother would suffer extreme hardship if his
waiver of inadmissibility is not granted. Having found the applicant ineligible for relief, no purpose
would be served in discussing whether the applicant merits a waiver as a matter of discretion.

It is noted that the applicant was removed from the United States on April 2, 2004. The applicant
therefore requires permission to reapply for admission following removal from the United States (Form
1-212.) The applicant filed a Form I-212 on February 15, 2007 which was denied in the same decision
as the Form I-601.

In the present matter the applicant has failed to establish that a qualifying family member would suffer
extreme hardship if the applicant were denied admission into the United States. Because the applicant
failed to establish eligibility for a waiver of inadmissibility, no purpose would be service in processing
and approving his Form [-212. See generally, Matter of Martinez-Torres, 10 I&N Dec. 776 (Reg.
Comm. 1964) (denying a Form I-212 in the exercise of discretion to an alien who was mandatorily
inadmissible to the United States under another section of the Act, reasoning that no purpose would be
served in granting the Form [-212 application.)

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is on the applicant to
establish eligibility for the benefit sought. The applicant has failed to meet his burden of proof in the

present matter. The appeal will therefore be dismissed and the application denied.

ORDER: The appeal is dismissed. The application is denied.



