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DISCUSSION: The District Director, Mexico City, denied the waiver application and it is now before
the AAO on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Guyana who was found to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(1)(II) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1182(a)(9xB)(i)(II), for having been unlawfully present in the United States for more
than one year; and section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(1), for seeking
admission into the United States or any other benefit under the Act by fraud or willful
misrepresentation.

The applicant sought a waiver of inadmissibility pursuant to sections 212(a)(9)(B)(v), 8 U.S.C. §
1182(a)(9)(B)(v), and 212(i), 8 U.S.C. § 1182(i), of the Act. The district director concluded that the
applicant had failed to establish that his bar to admission would impose extreme hardship on a
qualifying relative, and denied the Application for Waiver of Grounds of Inadmissibility (Form I-
601) accordingly. Decision of the District Director, dated March 12, 2007. The applicant
submitted a timely appeal.

On appeal, counsel states that the denial of the waiver application is arbitrary and capricious and
constitutes an abuse of discretion. He states that the submitted documents, affidavits, and testimony
demonstrate extreme hardship to a qualifying relative and warrant a favorable exercise of discretion.
Counsel indicates that the applicant and his spouse have resided in Guyana for almost two years.

The AAO will first address the finding of inadmissibility.
Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks
to procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided
under [Chapter 12 of Title 8] is inadmissible.

The record reflects that on January 17, 2003, when interviewed by an immigration officer in North
Carolina, the applicant admitted that he entered the United States illegally on March 26, 2000, near
Niagara Falls by crossing the border between the United States and Canada. During his interview
the applicant lied to the immigration agent to conceal that he had been working in the United States
since April 2000. The district director found that the applicant’s concealing of his employment
rendered him inadmissible under section 212(a)(6)(C) of the Act.

Misrepresentation in the context of employment is discussed in Rodriguez vs. Mukasey, 519 F.3d
773 (8™ Cir. 2008). In that case the court held that an alien who marks the “citizen or national of the
United States” box on a Form I-9 for the purpose of falsely representing himself as a citizen to
secure employment with a private employer has falsely represented himself for a benefit or purpose
under the Act. The Ninth Circuit states that it follows the Fifth and Tenth Circuits in its holding.
See Theodros v. Gonzales, 490 F.3d 396, 402 (5th Cir.2007) (holding that private employment is a
“benefit or purpose” under the Act and that an alien who falsely represents himself as a citizen to



Page 3

obtain private employment is inadmissible); see also Kechkar v. Gonzales, 500 F.3d 1080, 1084
(10th Cir.2007); Naser v. Gonzales, 123 Fed.Appx. 624, 624-25 (5th Cir.2005).

Here, the applicant concealed his employment in the United States during his interview with the
immigration agent but he did not make any admission to the immigration agent of having used
fraudulent documents or of misrepresenting his status in the United States to obtain employment,
and the record before the AAO contains no such fraudulent documents involving the applicant. The
director did not identify what benefit under the Act the applicant was seeking in his interview, and
the AAO finds there was none. Consequently, the AAO finds that the director erred in finding the
applicant inadmissible under section 212(a)(6)(C). ’

Inadmissibility for unlawful presence is found under section 212(a)(9) of the Act. That section
provides, in part:

(B) Aliens Unlawfully Present

(1) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(I) was unlawfully present in the United States for a
period of more than 180 days but less than 1 year,
voluntarily departed the United States . . . and
again seeks admission within 3 years of the date
of such alien’s departure or removal, or

(II) has been unlawfully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States, is inadmissible.

Unlawful presence accrues when an alien remains in the United States after period of stay authorized
by the Attorney General has expired or is present in the United States without being admitted or
paroled. Section 212(a)(9)(B)(ii) of the Act, 8 U.S.C. § 1182(a)(9)(B)(ii). For purposes of section
212(a)(9)(B) of the Act, time in unlawful presence begins to accrue on April 1, 1997.!  Accrual of
unlawful presence stops on the date an alien is granted voluntary departure and resumes on the day
after voluntary departure expires. See Memo, note 1.

' Memorandum by Lori Scialabba, Assoc. Director, Refugee, Asylum and International Operations
Directorate and Pearl Chang, Acting Chief, Office of Policy and Strategy, Consolidation of
Guidance Concerning Unlawful Presence for Purposes of Sections 212(a)(9)B)(i) and
212(@)(9)(C)(i)(I) of the Act; AFM Update AD 08-03; May 6, 2009.



The three- and ten-year bars of sections 212@)9)B)@)I) and (II) of the Act,
8 U.S.C. § 1182(a)(9)(B)(i)(I) and (II), are triggered by a departure from the United States following
accrual of the specified period of unlawful presence. If someone accrues the requisite period of
unlawful presence but does not subsequently depart the United States, sections 212(a)(9)(B)(1)(I) and
(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(I) and (II), would not apply. See Memo, note 1.

The record reflects that the applicant admitted to entering the United States illegally on March 26,
2000. On August 24, 2004, an immigration judge granted the applicant until December 27, 2004 to
voluntarily depart from the United States. The record shows that the applicant arrived in Guyana on
December 22, 2004. The applicant therefore accrued unlawful presence from March 26, 2000 until
August 24, 2004 when he was granted voluntary departure. When he departed from the United
States he triggered the ten-year-bar for having been unlawfully present in the United States for at
least one year, rendering him inadmissible under section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C.

§ 1101(2)(9)B)H)AD.

The waiver for unlawful presence is found under section 212(a)(9)(B)(v) of the Act, 8 US.C. §
1182(a)(9)XB)(v). That section provides that:

(v) Waiver. — The Attorney General [now Secretary, Homeland Security, “Secretary”] has
sole discretion to waive clause (i) in the case of an immigrant who is the spouse or son
or daughter of a United States citizen or of an alien lawfully admitted for permanent
residence, if it is established to the satisfaction of the Attorney General [Secretary] that
the refusal of admission to such immigrant alien would result in extreme hardship to
the citizen or lawfully resident spouse or parent of such alien.

A waiver of inadmissibility under section 212(a)(9)(B)(v) is dependent upon a showing that the bar
to admission imposes an extreme hardship on a qualifying relative, i.e., the U.S. citizen or lawfully
resident spouse or parent of the applicant. Hardship to an applicant will be considered only to the
extent that it results in hardship to a qualifying relative, who in this case is the applicant’s
naturalized citizen spouse. Once extreme hardship is established, it is one of the favorable factors to
be considered in determining whether the Secretary should exercise discretion. See Matter of
Mendez, 21 1&N Dec. 296 (BIA 1996).

In support of the waiver application, the record contains an affidavit by the applicant’s spouse, an
affidavit by his mother-in-law, birth certificates, a marriage license, and other documentation. In
rendering this decision, the AAO has carefully considered all of the documentation in the record.

“Extreme hardship” is not a definable term of “fixed and inflexible meaning”; establishing extreme
hardship is “dependent upon the facts and circumstances of each case.” Matter of Cervantes-
Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). The Board of Immigration Appeals (BIA) in Matter
of Cervantes-Gonzalez lists the factors it considers relevant in determining whether an applicant has
established extreme hardship pursuant to section 212(i) of the Act. The factors include the presence
of a lawful permanent resident or United States citizen spouse or parent in this country; the
qualifying relative’s family ties outside the United States; the conditions in the country or countries
to which the qualifying relative would relocate and the extent of the qualifying relative’s ties in such
countries; the financial impact of departure from this country; and significant conditions of health,



*
Iage !

particularly when tied to an unavailability of suitable medical care in the country to which the
qualifying relative would relocate. Id at 565-566. The BIA indicated that these factors relate to the
applicant’s “qualifying relative.” Id. at 565-566.

In Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996), the BIA stated that the factors to consider in
determining whether extreme hardship exists “provide a framework for analysis,” and that the
“[r]elevant factors, though not extreme in themselves, must be considered in the aggregate in
determining whether extreme hardship exists.” It further stated that “the trier of fact must consider
the entire range of factors concerning hardship in their totality” and then “determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.” (citing Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994).

Extreme hardship to the applicant’s spouse must be established in the event that she joins the
applicant to live in Guyana, and alternatively, if she remains in the United States without him. A
qualifying relative is not required to reside outside of the United States based on the denial of the
applicant’s waiver request.

The affidavits submitted on appeal convey that the applicant has a close relationship with his wife,
whom he married on January 23, 2003, in the United States. The applicant’s wife states that her
parents and brother are citizens or lawful permanent residents of the United States. She conveys that
she is now a full-time student at Interboro Institute in New York and is unemployed. She further
states that for the past two years she resided with her husband in Guyana and found it extremely
difficult because they were unable to find adequate employment. She states that she was not able to
work at all and they were financially dependent upon her father, and that she had abandoned her
education in the United States. The applicant’s wife states that she had no choice but to return to the
United States to complete her education and look for work. She states that she worries about her
husband’s safety in Guyana. She conveys that it is impossible for her to concentrate on her school
work and as a Hindu it would be a great shame on her and her family if she divorced her husband.
The applicant’s mother-in-law conveys in her affidavit that her daughter stopped going to school to
join her husband and live with him in Guyana for two difficult years. She states that her daughter
was dependent upon her father for financial support. She states that she sees the effect that
separation has had on her daughter and is worried about her emotional health if she is not soon
united with her husband.

The applicant’s wife states that she had to cease her education in the United States in order to join
her husband in Guyana. Letters convey that she lived with her husband for two years in Guyana and
returned to the United States because she was unable to find adequate employment and was
financially dependent upon her father, and had abandoned her education in the United States.
However, there is no documentary evidence of her academic records or of the financial support
provided by her father. Going on record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec.
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972). Consequently, the AAO finds that the applicant’s spouse would not experience
extreme hardship if she were to join her husband to live in Guyana.



In regard to remaining in the United States without her husband, courts have stated that “the most
important single hardship factor may be the separation of the alien from family living in the United
States,” and also, “[w]hen the BIA fails to give considerable, if not predominant, weight to the
hardship that will result from family separation, it has abused its discretion.” Salcido-Salcido v. INS,
138 F.3d 1292, 1293 (9th Cir. 1998) (citations omitted); Cerrillo-Perez v. INS, 809 F.2d 1419, 1424
(9th Cir. 1987) (remanding to BIA) (“We have stated in a series of cases that the hardship to the

alien resulting from his separation from family members may, in itself, constitute extreme
hardship.”) (citations omitted).

However, in Hassan v. INS, 927 F.2d 465, 468 (9™ Cir. 1991), the Ninth Circuit upheld the finding
that deporting the applicant and separating him from his wife and child was not conclusive of
extreme hardship as it “was not of such a nature which is unusual or beyond that which would
normally be expected from the respondent's bar to admission.” (citing Patel v. INS, 638 F.2d 1199,
1206 (9th Cir.1980) (severance of ties does not constitute extreme hardship). As stated in Perez v.
INS, 96 F.3d 390, 392 (9th Cir. 1996), “[e]xtreme hardship” is hardship that is “unusual or beyond
that which would normally be expected” upon deportation and “[t]he common results of deportation
or exclusion are insufficient to prove extreme hardship.” (citing Hassan v. INS, 927 F.2d 465, 468
(9th Cir.1991).

The applicant’s spouse is very concerned about separation from her husband and the loss of
emotional support she receives from him. The applicant’s spouse conveys that she abandoned her
education to live with her husband for two years in Guyana and that they struggled financially. As
previously stated, there is no documentary evidence of her academic records or of the financial
support provided by her father. Going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, supra.
She states that she is worried about his welfare, and is concerned about the stigma of divorce. The
applicant’s mother-in-law is worried about her daughter’s emotional well-being if she is separated
from her husband. After careful consideration of the record, the AAO finds that the situation of the
applicant’s wife, if she remains in the United States without her husband, is typical to individuals
separated as a result of removal and does not rise to the level of extreme hardship as required by the
Act. The record before the AAO is insufficient to show that the emotional hardship to be endured by
the applicant’s spouse is unusual or beyond that which is normally to be expected upon removal.
See Hassan and Perez, supra.

Having found the applicant statutorily ineligible for relief, no purpose would be served in discussing
whether he merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act,
8 U.S.C. § 1361. The applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.



