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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
sustained.

The applicant is a native and citizen of Ecuador who was found to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(1)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(9)}B)(i)(II), for having been unlawfully present in the United States for a period of one year
or more and seeking admission to the United States within ten years of his last departure. The
applicant’s spouse and two children are U.S. citizens. The applicant seeks a waiver of
inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v) in order to
reside in the United States with his family.

The district director concluded that the applicant had failed to establish that extreme hardship would
be imposed on a qualifying relative, found that the applicant did not merit a favorable exercise of
discretion and denied the Form I-601, Application for Waiver of Grounds of Inadmissibility.
Decision of the District Director, at 2, dated June 3, 2008.

On appeal, counsel asserts that the district director failed to properly evaluate the significant
hardship factors, which rise to the level of extreme on a cumulative basis and that the applicant
clearly merits a favorable exercise of discretion. Brief in Support of Appeal, at 2, 4, dated July 2,
2008.

The record includes, but is not limited to, counsel’s brief, the applicant’s spouse’s statement, the
applicant’s spouse’s medical records, evidence of financial hardship, and the applicant’s son’s
medical records. The entire record was reviewed and considered in arriving at a decision on the
appeal.

The record reflects that the applicant entered the United States without inspection on or about
February 14, 1996 and departed the United States on or around November 15, 2007. The applicant
accrued unlawful presence from April 1, 1997, the effective date of the unlawful presence provisions
under the Act, until November 2007, when he departed the United States. Therefore, the applicant is
inadmissible to the United States under section 212(a)(9)(B)(i)(I) of the Act for being unlawfully
present in the United States for a period of more than one year and seeking readmission within ten
years of his November 2007 departure.

Section 212(a)(9)(B) of the Act provides, in pertinent part:
(B) Aliens Unlawfully Present.-

(1) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-
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(II) has been unlawfully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States, is inadmissible.

(v) Waiver. — The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General [Secretary] that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien.

The applicant requires a waiver under section 212(a)(9)(B)(v), which is dependent first upon a
showing that the bar imposes an extreme hardship to the applicant’s U.S. citizen spouse. Hardship
to the applicant or his U.S. citizen children is only relevant to the extent it causes hardship to the
applicant’s spouse. Once extreme hardship is established, it is but one favorable factor to be
considered in the determination of whether the Secretary should exercise discretion. See Matter of
Mendez, 21 1&N Dec. 296 (BIA 1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA 1999) provides a list of factors the Board of
Immigration Appeals deems relevant in determining whether an alien has established extreme
hardship pursuant to section 212(i) of the Act. These factors are relevant in section 212(a)(9)(B)(v)
waivers as well since the same standard of extreme hardship is applied. These factors include the
presence of lawful permanent resident or United States citizen family ties to this country; the
qualifying relative’s family ties outside the United States; the conditions in the country or countries
to which the qualifying relative would relocate and the extent of the qualifying relative’s ties in such
countries; the financial impact of departure from this country; and significant conditions of health,
particularly when tied to an unavailability of suitable medical care in the country to which the
qualifying relative would relocate.

The AAO notes that extreme hardship to the applicant’s spouse must be established whether she
resides in Ecuador or in the United States, as she is not required to reside outside the United States
based on the denial of the applicant’s waiver request. The applicant is currently residing in Ecuador.

The first part of the analysis requires the applicant to establish extreme hardship to his spouse in the
event that she resides in Ecuador. Counsel states that the applicant’s spouse’s entire family resides
in Minnesota, and that relocation to Ecuador is not an option given her serious emotional health
condition, the many problems her older son is experiencing and her unwillingness to be separated
from her parents and siblings in Minnesota. Brief in Support of Appeal, at 1-3. The record reflects
that the applicant’s spouse was diagnosed with major depression, is taking anti-depressant
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medication on a daily basis and was referred for counseling. Letter from ]
dated June 20, 2008. Counsel states that the applicant’s older child has been diagnosed with a severe
language disorder that requires speech/language therapy four times per week, there are concerns
about his intellectual/cognitive functioning and he would not have access to specialized academic
and other services in Ecuador. Id. at 3. The applicant’s older child’s speech language pathologist
confirms that the applicant’s older child has a severe language disorder that requires
speech/language therapy four times per week. Letter from | ENENEGcThnTNNNEEEEEEEE :icd June
6, 2008. The applicant’s older child is also being seen by a psychologist for depression resulting
from his father’s absence. Medical Records for Applicant’s Older Child, dated May 29, 2009. The
record reflects that this same child was admitted to the hospital on May 29, 2009 for management of
pneumonia, his condition worsened, he was transferred to the pediatric intensive care unit for
management of respiratory failure, he was placed on a mechanical ventilator, his clinical picture is
consistent with acute respiratory distress syndrome, he remains on life support and it is not clear if
he will survive. Letter from J GGG 2tcd Junc 1, 2009. The medical records
for the applicant’s older child indicate that the applicant’s spouse is distraught and overwhelmed by
her son’s illness and his depression following his father’s departure for Ecuador. Medical Records
Jor Applicant’s Older Child, dated May 29, 2009; Progress Note Report from Licensed Social
Worker, dated June 27, 2008; Letter from NN V't the preceding factors
are considered in the aggregate and in light of the applicant’s spouse’s mental health, the AAO finds
that relocating to Ecuador would result in extreme hardship for her.

The second part of the analysis requires the applicant to establish extreme hardship in the event that
his spouse remains in the United States. Counsel states the applicant’s spouse has been struggling to
raise her two children as a single, low-income mother, she previously experienced a long separation
from her parents who immigrated to the United States without her and her siblings, she has been
diagnosed with major depression for which she is being treated, her depressive condition is
exacerbated by her specific family history, her older child’s hardship is relevant to her hardship as
she struggles to provide for her children and battle major depression. Brief in Support of Appeal, at
1-3. The applicant’s spouse states that:

Since he left my children...are suffering a lot because of his absence. They were very
close to their father....I too get very sad and begin to cry....My children then also
begin to cry....I cannot make the payments of the house bills because I do not earn
enough....Because of everything that we are going through I had to go to the
emergency room.... They told me that I am dealing with a lot of pressure because of
everything that I am going through....It hurts me so much to see my children
suffering the way they are.

Applicant’s Spouse’s Statement, at 1-2, dated June 12, 2008.

As previously noted, the record reflects that the applicant’s spouse was diagnosed with major
depression, is taking anti-depressant medication on a daily basis and was referred for counseling.
Letter from || NI 1hc rccord reflects that the applicant’s spouse has symptoms
of depression including depressed mood, low appetite, difficulty sleeping, and she was referred to a
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psychiatrist. Progress Note Report from Licensed Social Worker, at 2, dated June 27, 2008. The
applicant’s spouse was seen by a psychiatrist who found major depression with anxious features,
which seemed to occur secondary to the stress related to the applicant’s absence and his inability to
return for some time. Transcription Notes, , at 2, dated June 27, 2008. The
applicant’s spouse has also been diagnosed with tension headaches. Progress Note Report,

I dated March 28, 2008. As discussed above, the record establishes that
the applicant’s spouse is emotionally drained and overwhelmed by her son’s illness and it is
compounded by the applicant’s absence. Letter from || G </ic
Records for Applicant’s Older Child, dated May 29, 2009. The record reflects that the applicant’s
spouse has borrowed $7,000 dollars in order to pay her mortgage and bills. Letters from the
Applicant’s Spouse’s Parents and || dated June 16 and 18, 2008. Based on the
aforementioned factors, the AAQ finds that the applicant’s spouse will suffer extreme hardship if she
remains in the United States in the applicant’s absence.

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of
discretion. In discretionary matters, the alien bears the burden of proving eligibility in terms of
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-,
7 I&N Dec. 582 (BIA 1957).

In evaluating whether section 212(h)(1)(B) relief is warranted in the exercise of
discretion, the factors adverse to the alien include the nature and underlying
circumstances of the exclusion ground at issue, the presence of additional significant
violations of this country’s immigration laws, the existence of a criminal record, and
if so, its nature and seriousness, and the presence of other evidence indicative of the
alien’s bad character or undesirability as a permanent resident of this country. The
favorable considerations include family ties in the United States, residence of long
duration in this country (particularly where alien began residency at a young age),
evidence of hardship to the alien and his family if he is excluded and deported,
service in this country’s Armed Forces, a history of stable employment, the existence
of property or business ties, evidence of value or service in the community, evidence
of genuine rehabilitation if a criminal record exists, and other evidence attesting to the
alien’s good character (e.g., affidavits from family, friends and responsible
community representatives).

See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996). The AAO must then, “[B]alance
the adverse factors evidencing an alien’s undesirability as a permanent resident with the social and
humane considerations presented on the alien’s behalf to determine whether the grant of relief in the
exercise of discretion appears to be in the best interests of the country.” Id. at 300. (Citations
omitted).

The main adverse factors in the present case are the applicant’s long-term unlawful presence,
unauthorized stay prior to April 1, 1997, and unauthorized employment.
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The favorable factors include the presence of the applicant’s U.S. citizen spouse and children,
extreme hardship to his spouse, his payment of taxes, proof that he did not rely on public assistance
while in the United States and statements attesting to his good character.

The AAO finds that the applicant’s immigration violations are serious in nature and cannot be
condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the present case
outweigh the adverse factors, such that a favorable exercise of discretion is warranted. Accordingly,
the appeal will be sustained.

ORDER: The appeal is sustained.



