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Form 1-212, Application for Permission to Reapply for Admission 

The Applicant seeks perm1ss10n to reapply for admission to the United States under section 
212(a)(9)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(iii), 
because he will be inadmissible upon departing from the United States for having been previously 
ordered removed. Permission to reapply for admission to the United States is an exception to this 
inadmissibility, which U.S. Citizenship and Immigration Services (USCIS) may grant in the exercise 
of discretion. 

The New York, New York, District Director concluded that the Applicant's favorable factors did not 
outweigh the unfavorable factors and denied the application as a matter of discretion. On appeal, the 
Applicant submits additional evidence and argues that the application was wrongfully denied. 

The Applicant bears the burden of proof in these proceedings to establish eligibility for the requested 
benefit by a preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of 
Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). This office reviews the questions in this matter de 
novo. See Matter of Christo 's Inc., 26 I&N Dec. 537, 537 n.2 (AAO 2015). Upon de novo review, we 
will dismiss the appeal. 

I. LAW 

Section 212(a)(9)(A)(ii) of the Act provides, in part, that a foreign national who has been ordered 
removed under section 240 or any other provision oflaw, or who departed the United States while an 
order of removal was outstanding, and who seeks admission within 10 years of the date of such 
departure or removal, is inadmissible. Foreign nationals found inadmissible under section 212(a)(9)(A) 
of the Act may seek permission to reapply for admission under section 212(a)(9)(A)(iii) of the Act if, 
prior to the date of the reembarkation at a place outside the United States or attempt to be admitted from 
foreign continuous territory, the Secretary of Homeland Security has consented to the foreign national's 
reapplying for admission. 

Approval of an application for permission to reapply is discretionary, and any unfavorable factors will 
be weighed against the favorable factors to determine if approval of the application is warranted as a 
matter of discretion. Matter of Lee, 17 l&N Dec. 275, 278-79 (Reg'l Comm'r 1978). Factors to be 



considered in determining whether to grant permission to reapply include the basis for the prior 
deportation; the recency of deportation; length of residence in the United States; the applicant's moral 
character; the applicant's respect for law and order; evidence of the applicant's reformation and 
rehabilitation; family responsibilities; any inadmissibility under other sections of law; hardship 
involved to the applicant or others; and the need for the applicant's services in the United States. 
Matter of Tin, 14 I&N Dec. 371 (Reg'l Comm'r 1973); see also Matter of Lee, supra, at 278 (finding 
that a record of immigration violations, standing alone, does not conclusively show lack of good moral 
character, and "the recency of the deportation can only be considered when there is a finding of poor 
moral character based on moral turpitude in the conduct and attitude of a person which evinces a 
callous conscience"). 

The Applicant currently resides in the United States, and he is seeking conditional approval of his 
application under the regulation at 8 C.F.R. § 212.2(j) before departing the United States to apply for 
an immigrant visa. The approval of the application under these circumstances is conditioned upon the 
Applicant's departure from the United States and would have no effect if he fails to depart. 

II. ANALYSIS 

The record reflects that the Applicant entered the United States without inspection in 1993, was 
apprehended by U.S. border patrol agents and was placed in removal proceedings where an 
Immigration Judge denied his application for asylum and ordered him removed i~ I 199 5. The 
Immigration Judge also denied the Ap~ljcant's voluntary departure application because the Applicant 
indicated he would not abide by it. In,__ __ __. 1995 the Applicant's appeal was dismissed by the 
Board oflmmigration Appeals which granted a voluntary departure period of 30 days. The Applicant 
has not departed the United States and is seeking conditional approval of the instant application under 
the regulation at 8 C.F.R. § 212.2(j) before departing from the United States to seek an immigrant visa 
at a U.S. consulate abroad, as he will be inadmissible upon his departure due to a prior removal order. 
The Director indicated that the Applicant will also be inadmissible under section 212(a)(9)(B) of the 
Act for accruing unlawful presence in the United States once he departs. The issue on appeal is 
whether the Applicant has established that he merits approval as a matter of discretion. 

In denying the application, the Director listed evidence submitted by the Applicant and identified the 
favorable factors as his family ties in the United States, affidavits of support from family members, a 
psychological evaluation of his lawful permanent resident spouse, income tax returns from 2013 
through 2016, and country conditions information for China. The Director found the negative factors 
as the Applicant's 1995 order of deportation and subsequent failure to present himself for removal, his 
prolonged period ofremaining unlawfully in the United States, and his working without authorization. 
The Director determined that these factors demonstrated a disregard for immigration laws. The 
Director also stated that the Applicant showed a continuing pattern of fraudulent conduct and 
questioned the Applicant's residential address because the Form 1-212 and a 2016 marriage certificate 
provide a New York address while the Applicant's Form 1040s contain a Tennessee address. The 
Director farther noted that the favorable factors were acquired after the Applicant's failure to depart 
the United States and that his spouse entered the marriage with knowledge of the removal order. The 
Director then indicated that the Applicant submitted no proof of unusual hardship to his family, 
evidence of reformation and rehabilitation, intent to hold family responsibilities, or eligibility for a 
waiver of inadmissibility. 
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On appeal, the Applicant avers that the Director referred to fraudulent conduct because of doubts about 
his residence. In an affidavit submitted on appeal, the Applicant addresses the discrepancies in the 
record pertaining to his residence by stating that he considers home to be New York where he lives 
with his daughter. He farther explains that his son has a restaurant in Tennessee where the Applicant 
helps with the business and his son's children, and where he and his spouse live temporarily in a 
residence provided by their son. The Applicant states that he reports the Tennessee address on tax 
returns because he sometimes works there. In an affidavit from the Applicant's daughter, also 
submitted on appeal, she states that she has a room in her apartment where her parents live while in 
New York but that her father often helps her brother run his restaurant in Tennessee. We note, 
however, that an updated psychotherapy progress report also submitted on appeal indicates that the 
Applicant's spouse lives mainly in Tennessee with her son and the Applicant, and only visits the 
psychologist when seeing her daughter in New York. 

On appeal, the Applicant argues that separation from his spouse would cause her unusual hardship as 
he provides daily care and financial support. The Applicant points out that the couple was separated 
for more than 20 years until his spouse came to the United States in 2016, that his spouse has no 
education, and that her physical condition is worsening so she depends on him for their basic needs. 
The Applicant refers to his spouse's medical records and health problems including blurred vision, 
headaches, and mental health issues related to their separation. Medical records submitted on appeal 
show the spouse had a 2019 MRI for chronic neck pain that showed degenerative disc disease, a 2019 
eye exam, and 2019 gall bladder surgery. The Applicant goes on to contend that in China he would 
be unable to support himself and his spouse because he left more than 20 years ago, is now nearly 70 
years old, has no house or family there, and his spouse's health would deteriorate. The Applicant 
refers to general political conditions in China and asserts he would be uncomfortable there with no job 
or support. 

In the spouse's affidavit submitted with the application she described being separated from the 
Applicant for 23 years, that they are now old, and that he is the pillar of her life. She described having 
cataracts, loss of vision, and poor memory, and that the Applicant takes care of her. The Applicant's 
son wrote that the Applicant helps with his business, around his home, and with his children. 

The updated psychotherapy progress report of the spouse refers to a 2017 diagnosis of major 
depression, major neurocognitive disorder, and dependent personality, and identifies physical issues 
of headaches and cataracts. The report details four psychotherapy sessions and describes the spouse 
as weak physically with deteriorating memory and surmises that she needs continued psychotherapy. 
The psychologist stated that the spouse relies on the Applicant for daily life. 

In response to the Director's determination that many of the Applicant's positive equities were 
acquired after his order of removal, the Applicant explains that although he married his wife in 2016 
with his spouse's knowledge of his possible removal, they had a traditional marriage in China in 1972 
and four children before he came to the United States. He farther explains that they then reunited in 
2016 and registered their marriage. The Applicant refers to a previously submitted 2014 certificate 
from a village committee in China indicating that the Applicant and his spouse had a traditional 
wedding in 1972 but did not register the marriage at that time. 

3 



The Applicant also addresses other concerns of the Director by claiming that he fled China in 1993 
because of persecution due to violating the family planning policy and did not depart the United States 
because he feared return. He explains that he worked illegally at odd jobs to survive as he was unable 
to obtain work permits. The Applicant reasserts the favorable factors of his lengthy time living in the 
United States without criminal incidents, his strong family ties of children and grandchildren, and his 
filing of taxes. 

After reviewing evidence in the record, we find that the Applicant has not overcome the Director's 
decision. On appeal, the Applicant describes hardship to his spouse, given her physical and mental 
health concerns, if the application is denied. In the context of permission to reapply for admission to 
the United States, hardship to an applicant or family is considered a positive factor. On appeal, the 
Applicant also makes general assertions about hardship to himself because of having no family support 
and due to the political system ifhe returns to China. However, even considering hardship as a positive 
factor in the present case the Applicant has not demonstrated that his favorable factors overcome the 
negative. 

Although the Applicant maintains that he has resided in the United States since 1993 the majority of 
that time has been without legal status and he remained more than 25 years since being granted a 30-
day period of voluntary departure in 1995. The Applicant submitted four years of tax returns and 
asserts that he has worked odd jobs for support, but records indicate he only obtained work 
authorization from 1994 through 1996. Although the Applicant appears to have no criminal record, 
he has not submitted evidence or description of his activities in the United States from the time of the 
1995 Board of Immigration Appeals decision until 2013. 

Evidence in the record as it stands does not demonstrate that the Applicant's positive factors outweigh 
the negative. Accordingly, the Applicant's application for permission to reapply for admission will 
remain denied as a matter of discretion. 

ORDER: The appeal is dismissed. 
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