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parole on or about February 10, 1982. On April 20, 1983, in the Superior Court of Maricopa County, State of
Arizona, the applicant was convicted of the crime of sexual abuse, a class 5-felony, in violation of ARS
13-1404, 1401, 701, 702 and 801. The court ordered suspending imposition of sentence and placed the
applicant on probation for a period of three years. Consequently, on July 21, 1983, the applicant was deported
from the United States pursuant to section 241(a)(2) of the Immigration and Nationality Act (the Act), for
entering the United States without inspection. The record reflects that the applicant reentered the United States

The District Director determined that the unfavorable factors in the applicant’s case outweighed the favorable
factors, and denied the F orm [-212 accordingly. See District Director’s Decision dated August 2, 2004,

Section 2 12(a)(9). Aliens previously removed.-

(A) Certain alien previously removed.-

(i1) Other aliens. - Any alien not described in clause (i) who-

(D) has been ordered removed under section 240 or any other
provision of law, or

(I) departed the United States while an order of removal wag
outstanding, and seeks admission within 10 years of the date of such
alien’s departure or removal (or within 20 years of such date in the
case of a second or subsequent removal or at any time in the case of
an aliens convicted of an aggravated felony) is inadmissible.



country except the United States. It is noted that there are no laws that require the applicant’s spouse to Jeave
the United States and live abroad. In Silverman v. Rogers, 437 F. 2d 102 (1st Cir. 1970), the court stated that,
“even assuming that the Federa] Government had no right either to prevent a marriage or destroy it, we
believe that here it has done nothing more that to say that the residence of one of the marriage partners may
not be in the United States.” The applicant’s spouse has the option of remaining in the United States
maintaining access to her medical treatment. There 1s no indication in the record that the applicant’s presence
IS necessary to assist with her condition,



condone the alien’s acts and could encourage others to enter the United States to work in the United States
unlawfully. 74

alone, did not conclusively support a finding of a lack of good moral character. Matter of Lee at 278 Lee
additionally held that,

callous conscience [toward the violation of immigration laws] . . . . In all other instances
when the cause of deportation has been removed and the person now appears eligible for
issuance of a visa, the time factor should not be considered. /4

The court held in Garcia-Lopes v. INS, 923 F.2d 72 (7" Cir. 1991), that less weight is given to equities
acquired after a deportation order has been entered. Further, the equity of a marriage and the weight given to

Appeals, in Carnalla-Nunoz V.INS, 627 F.2d 1004 (9" Cir. 1980), held that an after-acquired equity, referred
to as an after-acquired family tie in Marter of Tijam, 22 1&N Dec. 408 (BIA 1998) need not be accorded great
weight by the district director in considering discretionary weight. Moreover, in Ghassan v. INS, 972 F.2d4

The AAO finds that the favorable factors in this case are the applicant’s family ties in the United States, his
U.S. citizen Spouse and children, an approved Form I-130, the prospect of general hardship to his family, the
favorable recommendations from family and friends and the fact that he owns real estate and a business in the
United States.

The AAO finds that the unfavorable factors in this case include the applicant’s illegal entry into the United
States on or about February 10, 1982, his illegal reentries subsequent to his July 21, 1983 and August 14,
1984 deportations, his conviction of a crime involving mora] turpitude, his employment without authorization
and his lengthy presence in the United States without a lawfu] admission or parole. The Commissioner stated
n Matter of Lee, Supra, that residence in the United States could be considered a positive factor only where
that residence is pursuant to a legal admission or adjustment of statug as a permanent resident. To reward a



that the applicant is eligible for the benefit sought. After a careful review of the record, it is concluded that
the applicant has failed to establish that a favorable exercise of the Secretary’s discretion is warranted,
Accordingly, the appeal will be dismissed.

The AAO notes that the applicant has a Service file under number-A91.033 894 that should be consolidated

with Service fileA24-346-447—

ORDER: The appeal dismissed.



