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Application for Pernxission to Reapply fc,r Adi~issio~x into t1-g United States after 
I)eportatlt?~l or RL.moval under section 2i2(a)(9)(.4j(iii) of the Im!aigstion and 
Nation;iliry .4ct 8 U.S.C. 5 1 IX2(ia)/9,)(i?a)(i;i) 

- 5  ' 
i rils is the decision offhe Adiair~lskztive Appeals Office in yc?w case. Ail hcun~ents h8 .v~  heen returned fcl 

. . the office that originally decided your case. A179 i.u.flker rnquap m:_;.st be made to ~ l ~ a t  ofi:cs. 



DISCliSSlON: 'Tile Application for F'eri~dss~on ti3 Reappjy for Admrssion lrlto the k:i:ited States after 
Beput-tarion or Ren?wial (Fonn 1-2 12j was denied hy tile Klirector. Califc~nlia Service Center, and is now before 
the .Adzin-rsiraiive Appeals OffTce (i4RO) on appeal. 'P'hil appeal wiii be disnrissed. 

. . .  l t lc  applica~?t is a native and ouze;-I i?f El Salvacicr who entered the I1rnitc.d States v;-ithsut a lawf~rl adrr~issio-n 
or parole on or about Nu:iemher 30, i994. On Nove:nl?cr 26, 1996. the appiicant $led an Application for 
Asylun~ ancl tVitbho!cling ofRemoval (Form 1-5881 with the Yrnmigration ai:d Naturalization Service (now 
tit;.. ,~.d-n;l:lp . and Imlnigrrttion Senrices (CIS)). Cm January 6. 1097, the appiicarlt was interviewed fsr asylum 
spd+:7c ,,,,. His application was refensd 10 the iinmig~atic?n coc;rt and an Order tc:, Show Clause (OSC:) t'nr a 
Ilearing b&re an imi~ig~atjon judge was served on Y~inl on Ja~trnlary 31, 1997. On June 8, 1998. the apylicm? 
i-%led to appear- for a depo-tation hearing and he was subsequently ordered deported aluenria by aan 
inunigr-atiot: judge, pursuant io sectiosl 24l(a)(l)jH) of the Immigration and Nationality Act (the Act) for 
h.. .. mi; errtered ihe United States wi~l-iosi inspection, 'T'he applicant failed to suxerrcrllrr fix i-enwval or depart 

from ihtt United States. On Jtirte 27, 1998, a Wotjce to I)eputtable Ailen -(Form 1-166) was iorwardrd io th.e 
3ppl;car:t reyuestmg ibat ilc appear at the B,os Angeies, California Disir-ict-Office ki order- to be r~e~~mved from 
t.kc iirrited States. 7'ix i2;'oj-m 1-1 66 was rekln~ed as unciaimed. applicant is d>e beneficiary of arl approtied 
Petition for Alien Relative (Form 1-130) filed hy h-is U.S. spouse. The applicant is inadinissibie pursuant to 
section 212(a)('S)(Ajlii) of ihc Act-. 8 U.S.C, ji 1 2 a  Pic seeks pern~ission ti:, reapply for 
acin~ission into the United States under s2cti011 Ei2(a)[Bi{Aj(iii't ocf-te Act, 8 IJ.S.c:. $ 2 182(a)(Oj(A)(iii), In 
order to :enlain in the h.:nited States and reside with h i s  U.S. citizen spo:ise. 

'Tile Director determined tila: the nl~hvorabie F x ~ o r s  in the appilcant's case outweighed the .favorabie ones 
and i,2enied the Form 1-212 accordingjy. %c. .T;)ircr.rro~ '..; i : ) t ' ~ i : ' j i j ~ ~  ciaied September i 4. 2005. 

Section 2 11 2(a)(9)(A j of the Act states in pertinen? part: 

(A ) Certajr! aliens prcviousiy rerr?oved.- 

(I) itas i?een ordered relnoited imder section 240 or any oti-ter 
prcj.;is;on of law, or 

(IJb departed the United States it<-r;ie an order of re;noval was 
outstancling, and seeks adrrrission ~vithir: I!) years of the datt: of siich 
alier;'s depacfilre or- rcrnovai (or witIlii7 20 years of such date in the 
case o f a  second or siibseque~~t removal or at any  inr re in the cash. of 
an al-iens ciji:victed of an aggravated &lor,:\/) IS inadm~ssible. 

( i i i )  Ertception.- Cla.uses (il arid ( ; i ]  shall not appjy to an alien seekii-tg adrnissior: 
within ;i period if, prior to the date of the aYiesi's reen-harkation 32 a lrtlace outside the 
liniisd Slates o.r attenlpi to be adlnittect fron-t iorc~gn cont;guoiis territory, the 
Attotney Genera! jmiv Secretary. I-Homeland Security. '"Sccl-etnry"] has conserited to 
the alien's re:tppiyirr g for adnxiss icm. 



A review ol" the 1096 Illegal llnnligratiorr Kel-hnn and Immigrant Responsibility Act (TIRHRAi anieilidrnenls In 
the .Act anit prior sratutes and case Taw regarciing per-lnission to rcapp!y fbr adinission refkcts thai Congress 
bas, (1) mncrcased LIIC bar to adn~issibility- :xd the ivaitil?g period lkorn S lo 10 years in rriost instai:ct.s a i d  to 
20 years i ~ i  others, (2') i ~ a s  sdded a bar ti? arfmissibilitp for aljens who are unlawfully preserit In the Unitect 
States, and (3) ha:: in2posed a perrna;ierrt bar lo admission for ajiens ?vlzo have been ordered removed 3 r d  whcs 
subseyue~ltlj; enicy or atfempt tn enter the United States ~vithorrt beirxg lawiiilly admitted. It is concluded that 
Ccmgresr; has placed a high priority on deterring alierls frorr! ovctrsztylng It-ieir auihorized period of stay and 
li-on? being present irz ille [?sited States without lawfiil admission or parole. 

On appeal. the ap$icartnt as:sert that he was Imayare of the ifeportatio~ order because he rlever rece~ved a 
~zotification t s  appear ft?r a hearing. 'The a~pIicaiit ststtzss tlsai he fixin~d nut about his cfeporhtic311 order al"tt:r I-re 
appeared at the San Ber~zardino, California, CBS of'iice to ii~quire about the status of his case. 'I'he applicant 
f;~rltzer stales that be failed to appear for his tleari!lg because he neticr received a notice f i r  a co:l~-t hearing 
and, therefore, he did not kncs:v that he !lad to depart the Unted States 

< .  Ibe appi'rcanj:'s assation is not persuasi;iir. i23t'nough t',-te zppiicant spates that hc never recei~ed any 
corrc?sporidence regarding his deportation hearing, ihe record indicates ttrilt he ;irid/or his attorrrey vias present 
at hear-i3zg_r:: on Marckt 4, 1497, May 5 ,  199'7, and rhgust 4. 1997. At the .August 4, 1997, hearing a new 
heal-ing was :ichcdilled for Junr 9, 199s to review the rnerits of !:is asylum claim. 'I"l?c applicant rfjd not 
appear at illai hc~iriilg and a fin;!! older was issueti. 

In A.fc;.;.ttl.t- qf 'lye, 14 l&.W Sled. 371 (Rcg. Co-mm. I973), d?e Regionai Cn;-nrnissinner listed the I;;,llowing 
hc-tors to be cor?sidr.red in the adjildicai-iorx of a @cmn 1-212 AppZicatio;~ for Pennissicsn to Reapply After 
Deyorlal-io;~: 

r \ Ihe basis for deportation: recency i r r f  deportaljon; length of resiiience in the kinited States; 
applicant's rnorai character: his respect h r  :iaw and ord9-r: e.*.idei:ce of rehm-tation and 
lehabiii~ati<>rl: fa:.niiy resp(:t~ssibiIiiies: arrji imdn-t~ssi:Lsllit)r w:der other sectlol~s of iax~/; 
hardship invsived to hin~self and others; and the need f ~ j r  Iris services in the Ilniicit States. 

In inhi, the I<.egihri:ai i:'ominissioner i~csteil that the applicant had gained a:; equity (job experience) while Ine;l;g 

uniawfitllq, prce11.t izl, the U.S. 'The R-egjonal Commiss;c?ner then st.ated that the alien had obta;ned an 
advai:tage rrrver aiicns seekmg vjsa issuance airrroad or ~vho abide by the Lerms of zheir adi-oission u.hile in this 
country. and he coi:ciirded that ltpprcrvai of an appiicatiorz for peznisslon to reapply h r  admission w o ~ i d  
condoi~e the alien's acts a i~d coul~l e~icol~riigrl: o t f i t ' ~ ~  to er,icr the United Srafes to work unlnwirlly. Id. 

. . 
.ii4trifi;r. ~$"l_i:~:., 17 I&X Dsc. 275 (Ciomni. i978) further held that a record of i~mrigrnliori v-rolrtz:ovs, startding 
alone. did not corrclrisiveiy support a finding of a lack of good nsnrai character. L4fi;l:re~ (!fLi<p a:, 278. LCP 
additionally hejd t17aL: 

iT:jt~e i-eceilcy of dcportar-icti: can oniy bc considered w ! m  there is a finding of porrtr moral 
h -  ?BL.G; l~iseii on n~ol-al iuj-pilrudr in th:: conduct and atcznidc of 3 pers~j i~  which evinces it c -3- .*- 

caiious: conscirncc !toward ihc viohrio.,;, of imnligrat~i>n laws] . . . . 12 ail other instances 
x~hen thc cause ~ ) f  deport~tion has been rctno1ii.d and t11e persun now appears eligible for 
i:;soa~sce oi'a visa, tile time factor shaild not bc considered. lrf. 



The court helit in C~alria---L17pc.r 1.:. 1,445': 923 F.2d 72 (7''' Cii-. 1905 ), thst less weigh: is giver1 to equities 
A .  

acquired after a deportation order has bee11 entered. Further, the cqi:rty oi'a marriage and the weight grvex; to 
any hardship to the speuse ts dirrlinished if The pai-ties mar-r-ieri after the corr:mirncernent of dcpofixttlion 

. . 
proceedil-tps, ~ i t l :  knowiedge thdt the aliert might be clepcsrted. FI is also rsoted that the Ninth Circuit Co:at of 
Appmals, in i:Clfii~rll(r-.iV~<ni>z v./A;S: 627 F.2d 11?03 49"; Cir. 19SO); held that an after-accjuired equity, rekrred 
to as an a f+  :cl I.--, aGqui~t'd ,. - Ginlily tie in hfutter qf.Tijtrrri, 22 I&N Dec. 408 (BIA 1998) need not be accorded great 
weight hy the district director in corrsidering discretionary wig-ht. Moreover, ir: Glrass~ln 1:. IKS, 972 2.2~': 
631, 63435 (5:"(:;iu. i992), the Fifth Cixuit C'o:irt of Appeals heid that gi~ii lg diminisiicci weight to hardship 
Faced by a spouse wlro entered into a nraviage with h o ~ , l e d g e  of the aiien's possible dilportatjon was proper. 

']-he a l.ri1~211t ; ' 1n the present n:atter rrhal-;.red his T.i.S. citizen spouse or] A.ugusi 19, 2000. over t h e e  and arlc 
half years after he was placed irr deportation procerdim~gs ar:d over two years afier Ile was ordered deported, 
'The appiiicxrit's spc~use should reasunabls have been awal-e at the time of their marriage of rfie appljcant's 
imrnipation violaiions and 'Lhe possibility of his being c1epol-tt.d. He nowi seeks reOef based on &at afier- 
acquired equity. T'rlcr.ret^r,re, Irardship to his sgo:lse ivili not be accorded great weight. 

The BAO GI-tds that the fiivor-able Cxtors irr rim case are the applicant's famiiy ties in the LJnited States, his 
C.S. citizer.: spuuse. an approved Fomr 1.4 30: and thx sbsence of any criminal record. 

'The AAC.) firids fl-ra~ the unfiivnr-able f-actctrs in this case include the applicant's ii:;tial liiegal e ~ ~ t r y  inlo the 
Unjted Sratcs, his faiIure to appear for depo~arion proceedings, his ui:aullrcrrized enlpioynzent and his lcnpthy 
presence in lflc lizii led States wjtll~ait a lawful adnllssion or parnle. Thc Ciinlrnissjoner stated in (l.larter tat' 
Let!. s:ipm, ilial resr~lence in the United States codd be considered a positi\;e facior only txih~rtl that residence 
is p~li-stlafit to a legal adlnission or r:djustrnent 01 status as a permanent resident. To reward a person for 
remaining In the Ui:iied States in v~olaiiorr of laixj wou'ld serious3y tl-rreaten the structure of ali l a ~ ~ s  pei-iajning 

. . 
to ~rnmrgration. 

The apptical-tf's actions in this matter caimot be condoned. I-fis equity. niarriage to a U.S. c ~ ~ i z e n ,  gained after 
be was placed i n  depol-tatiim proceedit?gs: can be g-it;et? only minimal sveigl:t. The applicant has not 
established by supporting evidence that the f's:rcdr.J~ie factors outweigh the ~mfavoralsle ones. 

Seciicrrl 201 nf'the Act, 8 U,S.C'. 4 1.361. prrrv:des thar ihe burben of' proof is rlpon the applicant to establrsh 
eligibility for the benefit sought. Af-ler a carefcl revietv of the record, it is concluded tlrat th,: appiicant has 
failed to eszblish that a hvorabltr ettei-cise of the Sei:r-r:ta~-y's discretion is wauanted. Accordingly, the appeal 
will be disnlisscd. 


