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DISCUSSION: The district director denied the waiver application and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be rejected pursuant to 8§ C.F.R.
§ 103.3(a)(2)(v)(B)(1) as untimely filed.

The applicant,_(MHis a native and citizen of Mexico who entered the

United States without inspection on or about July I, 3, and applied for a Form-601 waiver on April 3
2002. In order to remain in the United States with his naturalized U.S. citizen wife,

” the applicant seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the
mmigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v), for being unlawfully present for
more than one year, departing the United States, and then seeking admission.

An affected party has 30 days from the date of an adverse decision to file an appeal. 8 C.F.R. § 103.3(a)(2)(i).
If the adverse decision was served by mail, an additional three-day period is added to the 30-day period.
8 C.FR. § 103.5a(b). The record reflects that the director mailed the decision on February 17, 2005. Citizenship
and Immigration Services (CIS) received the appeal 34 days later on March 23, 2005. Therefore, the appeal was
untimely filed.

An appeal that is not filed within the time allowed must be rejected as improperly filed. 8 CF.R.
§ 103.3()2)v)XB)(Z). If, however, an untimely appeal meets the requirements of a motion to reopen or
reconsider, the appeal must be treated as a motion, and a decision must be made on the merits of the case.
8 C.F.R.§ 103.3(a)}(2)(v)}(B)(2). A motion to reopen must state the new facts to be proved in the reopened
proceeding and be supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion
to reconsider must: (1) state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or CIS policy; and (2)
establish that the decision was incorrect based on the evidence of record at the time of the initial decision.
8 C.F.R. § 103.5(a)(3).

The official that has jurisdiction over a motion to reopen or reconsider is the official who made the last
decision in the proceeding, in this case - the district director. See 8 C.F.R. § 103.5(a)(1)(ii). The district

director declined to treat the late appeal as a motion and forwarded the matter to the AAO.

The burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is rejected as untimely filed.



