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DISCUSSION: The Field Office Director, St. Louis, Missouri denied the Application for Permission
to Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and it is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Paraguay who, on December 31, 2003, was placed into
immigration proceedings after entering the United States without inspection on December 19, 2003.
On February 10, 2004, the immigration judge ordered the applicant removed from the United States. On
February 17, 2004, a warrant for the applicant’s removal was issued. On March 23, 2004, the applicant
was removed from the United States and returned to Paraguay, where she has since resided. On March
30, 2007, the applicant married [ NG :turalized U.S. citizen. On September
24, 2007, the applicant filed the Form 1-212. On July 25, 2008, | 1cd 2 Pectition for Alien
Relative (Form I-130) on behalf of the applicant. The applicant is inadmissible under section
212(a)(9)(A)(i1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(i1). She
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(ii1) of
the Act, 8 U.S.C. § 1182(a)(9)(A)(iii) in order to reside in the United States with her U.S. citizen
spouse.

The field office director determined that the applicant did not warrant a favorable exercise of
discretion and denied the Form I-212 accordingly. See Field Office Director’s Decision dated June
17, 2008.

On appeal, Il contends that his marriage to the applicant was entered into in good faith and
that the field office director erred in finding some of the unfavorable factors listed in his decision.
See . c::cr, dated July 11, 2008. In support of his contentions, | I submits the
referenced letter, recommendation letters, medical documentation, copies of photographs, and
documentation previously provided. The entire record was reviewed in rendering a decision in this
case.

Section 212(a)(9) of the Act states in pertinent part:
(A)Certain aliens previously removed.-

(1) Arriving aliens.- Any alien who has been ordered removed
under section 235(b)(1) or at the end of proceedings under
section 240 initiated upon the alien’s arrival in the United
States and who again seeks admission within five years of
the date of such removal (or within 20 years in the case of
a second or subsequent removal or at any time in the case
of an alien convicted of an aggravated felony) is
inadmissible.

(i1) Other aliens.-Any alien not described in clause (1) who-

@ has been ordered removed under section 240 or any
other provision of law, or

(I)  departed the United States while an order of
removal was outstanding, and who seeks admission
within 10 years of the date of such alien’s departure
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or removal (or within 20 years of such date in the
case of a second or subsequent removal or at any
time in the case on a alien convicted of an
aggravated felony) i1s inadmissible.

(i)  Exception.- Clauses (1) and (i1) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the Secretary has consented to the alien’s
reapplying for admission.

The record reflects that is a native of Paraguay who became a lawful permanent resident
in 1985 and a naturalized U.S. citizen in 2006. The applicant and do not have any
children together. The applicant has two children from a prior relationship who are natives and
citizens of Paraguay. The applicant is in her 40’s and ﬁ is in his 60’s.

The AAO notes that some of the documentation provided by || to support the appeal,
specifically what appears to be letters between himself and the applicant, are completely in the
Spanish language and have no translation. Any document containing a foreign language shall be
accompanied by a full English language translation, which the translator has certified as complete
and accurate, and by the translator’s certification that he or she is competent to translate from the
foreign language into English. 8 C.F.R. § 103.2(a)(3). Therefore, the AAQO is unable to evaluate this -
documentation.

On appeal, ||z dmits that he failed to submit sufficient evidence to establish that he and the
applicant’s marriage was entered into in good faith. He asserts that he did not originally file such
documentation due to the advice of counsel. He asserts that he and his wife do not have any
commingling of assets because his intentions are to reside with is wife in the United States and he
does not wish to purchase property or other resources without her presence and approval. While Mr.
I 2sscrts that he submits copies of his passport evidencing his travels to Paraguay, the record
does not contain such documentation. Finally, he states that he has filed a Form I-130 since the
denial of the Form I-212. The AAO notes that it does not have jurisdiction over family-based
petitions and does not render a decision as to whether the marriage is bona fide. The AAO, for
purposes of adjudicating the Form [-212, will assume that the marriage is bona fide. However, the
AAQO notes that the proper authority, i.e. the district director or consular officer who has jurisdiction
over the Form I-130, will determine whether the marriage is bona fide, not withstanding our
assumption that the marriage is bona fide for purposes of adjudicating the Form I-212.

The AAO now turns to a consideration of positive and adverse factors in the present case.

The applicant, in her letter accompanying the Form 1-212, states that she has know'
since 1985 as a friend of her father. She states that she became more than friends with n

December, 2004. She states that | has always been in love with her and that he began to
visit Paraguay regularly. She states that her life in Paraguay is a good one and she is currently not
employed outside the household. She states that, despite obtaining a degree in mechanical dentistry,
she has never had to work because her family is well off and has fully supported her financially. She
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states that she has a wonderful and supportive family. She states that she has dedicated her time to
raising her two children, whom she loves dearly and believes will be great additions to the United
States. She states that she a member of the || Church and she attends services
regularly. She states that she has never been arrested or committed a crime. She states that she and
“ are concerned about her prior removal. She states that she and ||} Il ccided that it
would be best for them to live in the United States due to | hcalth problems. She states
that if_ moved to Paraguay he would be unable to find good and affordable doctors to
care for him. She states that she is a person of good moral character and would not be a threat to the
security of the U.S. government. She states that she plans to attend English classes and obtain a
dentistry license once she enters the United States.

in his letter, states that he and the applicant have known each other for several years and
their relationship has grown stronger and stronger everyday since their marriage. He states that his
wife currently works as a dental assistant and is very educated. He states that she plans to continue
her education in the United States in the field of dentistry. He states that his wife meant that she did
not suffer from persecution or harassment when she stated that her “life in Paraguay is a good one.”
He states that she did not intend to give the impression that she is happy and that her emotional
health is well. He states that they suffer everyday that they are apart from each other. He states that
he suffers from many diseases that need constant treatment. He states that in a third world country
the system is not effective, especially the health care system. He states that if he lived in Paraguay
his health problems would become worse and he would be unable to afford a good doctor. He states
that his health problems are the main reason he cannot stay in Paraguay for extended periods of time.
He states that he would be the happiest if his wife were permitted to live with him in the United
States.

A letter from [ 2 tcd July 3, 2008, states that || s been her patient

since June 2006. She states that suffers from several medical conditions, including
hypertension, hyperlipidemia, arthritis, spinal derangement and mild spinal stenosis. She states that
Mr. I requires close medical care and follow-ups.

Affidavits from other family and friends state that the marriage between the applicant and Mr.
I [cgitimate. They state that the two had a.very long friendship prior to their romance and
that they are the perfect couple, complementing each other well. They state that the two maintained a
strong long distance relationship before getting married. They state that |l aprcars to be
very happy with the applicant and wishes to be with her all the time. They state that the applicant
and I nced to live together. They state that |l a!ways cares for and looks after the
applicant, but the distance between them is a huge impediment to their relationship. They state that
owns a house in Paraguay, which he bought more than 20 years ago. They state that the
applicant moved intoljjj i} bouvse in 2005. They state that, while [ S visits the
applicant in Paraguay frequently, he is unable to stay for extended periods of time due to his health
problems, which become worse in Paraguay. They state that the applicant and [Nl 2rc honest
and responsible people of good moral character, who are very religious. They state tha_ ..
prior marriage ended on bad terms and he was very hurt by his ex-wife. They state that the applicant
is the first woman |Jlfhas expressed feelings for since the end of his marriage. They state
that | has told them that the applicant is a very nice and respectful person. They state that

.




Page 5

_is very involved in the community, specifically St. Mary’s Church in Harlem, New
York.

A letter from_, states that the applicant is an active member of the
He states that the applicant participates in mass on a regular basis. A certificate of criminal
record from the Paraguay National Police Records Department states that the applicant has no
criminal record in Paraguay. A letter from [ Dcntal Surgeon, dated June 30, 2008,
states that the applicant has been employed as a dental assistant since 2003. She states that the
applicant earns 2,000 guaranties per month. The record also contains photographs of the applicant,
and their family in Paraguay.

In Matter of Tin, 14 1&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed the
following factors to be considered in the adjudication of a Form I-212 Application for Permission to
Reapply After Deportation:

The basis for deportation; recency of deportation; length of residence in the United
States; applicant’s moral character; his respect for law and order; evidence of
reformation and rehabilitation; family responsibilities; any inadmissibility under other
sections of law; hardship involved to himself and others; and the need for his services
in the United States.

In Tin, the Regional Commissioner noted that the applicant had gained an equity (job experience)
while being unlawfully present in the U.S. The Regional Commissioner then stated that the alien had
obtained an advantage over aliens seeking visa issuance abroad or who abide by the terms of their
admission while in this country, and he concluded that approval of an application for permission to
reapply for admission would condone the alien’s acts and could encourage others to enter the United
States to work in the United States unlawfully. Supra.

Matter of Lee, 17 1&N Dec. 275 (Comm. 1978) further held that a record of immigration violations,
standing alone, did not conclusively support a finding of a lack of good moral character. Matter of
Lee at 278. Lee additionally held that,

[TThe recency of deportation can only be considered when there is a finding of poor
moral character based on moral turpitude in the conduct and attitude of a person
which evinces a callous conscience [toward the violation of immigration laws] . . . .
In all other instances when the cause of deportation has been removed and the person
now appears eligible for issuance of a visa, the time factor should not be considered.
1d.

The 7™ Circuit Court of Appeals held in Garcia—Lopes v. INS, 923 F.2d 72 (7™ Cir. 1991), that less
weight is given to equities acquired after a deportation order has been entered. Further, the equity of
a marriage and the weight given to any hardship to the spouse is diminished if the parties married
after the commencement of deportation proceedings, with knowledge that the alien might be
deported. It is also noted that the Ninth Circuit Court of Appeals, in Carnalla-Munoz v. INS, 627
F.2d 1004 (9th Cir. 1980), held that an after-acquired equity, referred to as an after-acquired family
tie in Matter of Tijam, 22 1&N Dec. 408 (BIA 1998) need not be accorded great weight by the
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district director in considering discretionary weight. Moreover, in Ghassan v. INS, 972 F.2d 631,
634-35 (5™ Cir. 1992), the Fifth Circuit Court of Appeals held that giving diminished weight to
hardship faced by a spouse who entered into a marriage with knowledge of the alien’s possible
deportation was proper. The AAO finds these precedent legal decisions to establish the general
principle that “after-acquired equities” are accorded less weight for purposes of assessing favorable
equities in the exercise of discretion.

As established by the record, the favorable factors in this matter are the applicant’s U.S. citizen
spouse, the general hardship to the applicant and ||l f the applicant were denied admission
to the United States, her clear background, and the pending immigrant visa petition filed on her
behalf. The AAO notes that the applicant’s marriage and the filing of the immigrant visa petition
occurred after the applicant was placed into immigration proceedings. They are, therefore, “after-
acquired equities,” to which the AAO accords diminished weight.

The AAO finds that the unfavorable factors in this case include the applicant’s illegal entry into the
United States and her unlawful presence in the United States.

The applicant in the instant case has multiple immigration violations. The AAO notes that the record
fails to establish that the applicant is the beneficiary of an approved immigrant or nonimmigrant visa
petition that would offer her immediate means of acquiring lawful residence in the United States.
The totality of the evidence demonstrates that the favorable factors in the present matter are
outweighed by the unfavorable factors.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to
establish she is eligible for the benefit sought. After a careful review of the record, it is concluded
that the applicant has failed to establish that a favorable exercise of the Secretary’s discretion is
warranted. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.




