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Office: VERMONT SERVICE CENTER Date; APR 1 5 2009 

IN RE. - 
APPLICATION: Application for Permission to Reapply for Admission into the United States after 

Deportation or Removal under sections 212(a)(9)(A)(iii) and 212(a)(9)(C)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. IjIj 1 182(a)(9)(A)(iii) and 1 182(a)(9)(C)(iii) 

ON BEHALF OF APPLICANT: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 9 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. $ 103.5(a)(l)(i). 

b c t i n g  Chief, Administrative Appeals Office 



DISCUSSION: The Director, Vermont Service Center, denied the Application for Permission to 
Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and it is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who, on March 19, 2000, appeared at the Brownsville, 
Texas Port of Entry. The applicant stated that he was a U.S. citizen to immigration officers. The 
applicant was unable to provide proof of his U.S. citizenship and was placed into secondary 
inspections. During the interview in secondary inspections, the applicant admitted to imniigration 
officers that he was not a U.S. citizen and did not have any valid documentation to enter the United 
States. The applicant was found to be inadmissible pursuant to section 212(a)(h)(C)(ii) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 5 1182(a)(6)(C)(ii), for making a false claim to 
U.S. citizenship. The applicant was prosecuted for making a false claim to U.S. citizenship in 
violation of 8 U.S.C. 5 1325(a)(3). The applicant was sentenced to two years of probation. On March 
20, 2000, the applicant was expeditiously removed from the United States pursuant to section 
235(b)(l) of the Act, 8 U.S.C. 5 1225(b)(l). 

On January 31, 2006, a Notice of Intent/Decision to Reinstate Prior Order (Form 1-871) was issued 
pursuant to section 241(a)(5) of the Act, 8 U.S.C. 5 1231(a)(5). The applicarit had reentered the 
United States without a lawful admission or parole and without permission to reapply for admission 
in March 2000. On February 21, 2006, the applicant was removed from the United States and 
returned to Mexico. The applicant reentered the United States without a lawful admission or parole 
and without permission to reapply for admission, on an unknown date, but prior to April 11, 2006, 
the date on which he filed the Form 1-212, indicating that he resided in the United States. The 
applicant is inadmissible under sections 212(a)(9)(A)(i) and 212(a)(9)(C)(i) of the Act, 8 U.S.C. 
$ 8  1182(a)(9)(A)(i) and 1182(a)(9)(C)(i), as an alien who failed to remain outside the United States 
for a period of twenty years after his or her subsequent removal, and as an alien who has illegally 
reentered the United States after having been removed. He seeks permission to reapply for admission 
into the United States under sections 212(a)(9)(A)(iii) and 212(a)(9)(C)(iii) of the Act, 8 U.S.C. 
$8 1182(a)(9)(A)(iii) and 1182(a)(9)(C)(iii) m order to reside in the United States with his U.S. 
citizen spouse and child. 

The director determined that the applicant is inadmissible pursuant to section 212(a)(9)(C)(i) of the 
Act, 8 U.S.C. 6 1182(a)(9)(C)(i), for illegally reentering the United States after having been 
removed. The director determined that the applicant was not eligible to apply for permission to 
reapply for admission because he had not remained outside the United States for the required ten 
years. The director denied the Form 1-212 accordingly. See Director's Decision, dated May 30, 
2007.' 

The AAO notes that a preliminary injunction had been entered against the ability of the Department of Homeland 

Security (DHS) to follow Matter of Torres-Garcia. Gonzales v. DHS, 239 F.R.D. 620 (W.D. Wash. 2006). The Ninth 

Circuit, however, reversed the district court, and ordered the vacating of that injunction. Gonzales v. DHS (Gonzales I / ) ,  
508 F.3d 1227 (9th Cir. 2007). In its opinion, the Ninth Circuit held that the Board's decision in Matter of Torres-Garcia 

was entitled to judicial deference. Gonzales 11, 508 F.3d at 1241-42. The Ninth Circuit's mandate was issued on 

January 23, 2009. On February 6, 2009, the district court denied the plaintiffs' motion for a new preliminary injunction. 

Order Denying Plaintiffs' Motion for Preliminary Injunction (Dkt # 59), GonzaZes v. DHS, No. C06-1411-MJP (W.D. 
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(In appeal, counsel contends that the section Z12(a)(9)(B)(v) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(v) 
pennits the applicant to apply for a waiver based on extreme hardship. Counsel contends that the 
applicant was lawfully in the United States based on his marriage to a U.S. citizen. See Counsel's 
AfJirrnation in Support of Appeal, dated June 14, 2007.~ In support of his contentions, counsel 
submits only the referenced affirmation. The entire record was reviewed in rendering a decision in 
this case. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, 
other documentation, or admission into the United States or other 
benefit provided under this Act is inadmissible. 

(ii) Falsely claiming citizenship. - 

i. Jn General - 

Any alien who falsely represents, or has falsely 
represented. himself or herself to be a citizen of the 
United States for any purpose or benefit under this Act . 
. . is inadmissible. 

. . 
11. Exception- 

In the case of an alien making a representation described 
in subclause (I), if each natural parents of the alien . . . is 
or was a citizen (whether by birth or naturalization), the 
alien permanently resided in the United States prior to 
attaining the age of 16, and the alien reasonably believed 
at the time of making such representation that he or she 
was a citizen, the alien shall not be considered to be 
inadmissible under any provision of this subsection 
based on such representation. 

Wash. Filed February 6, 2006). Thus, as of the date of this decision, there is no judicial prohibition in force that 

precludes the AAO applying the rule laid down in Matter of Torres-Garcia. 
2 The AAO notes that the applicant is inadmissible pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. $ 
1182(a)(9)(B)(i)(II), for accruing unlawful presence from March 2000, the date on which he entered the United States 

without inspection, and June 20, 2004, the date on which the applicant filed an affirmative application for adjustment of 

status, and for seeking admission within ten years of his last departure. The applicant may apply for a waiver under 
section 212(a)(9)(B)(v) of the Act by filing an Application for Waiver of Grounds of Inadmissibility (Form 1-601); 

however, the applicant must also seek a separate waiver under section 212(a)(9)(C)(ii) of the Act for his inadmissibility 

under section 212(a)(9)(C)(i)(I) of the Act and counsel's arguments in regard to section 212(a)(9)(B)(v) and extreme 
hardship are inappropriate in the context of the applicant's Form 1-212. 
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(iii) Waiver authorized. - For provision authorizing waiver of clause (i), see 
subsection (i). 

As of September 30, 1996, the date of enactment of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996, Pub.L. 104-208, aliens making false claims to U.S. citizenship are 
statutorily ineligible for a waiver of inadmissibility. See sections 212(a)(6)(C)(ii) and (iii) of the 
Act, 8 U.S.C. $5 1182(a)(6)(C)(ii) and 1182 (a)(6)(C)(iii). Therefore, if an alien makes a false claim 
to U.S. citizenship on or after September 30, 1996, the alien is subject to a permanent ground of 
inadmissibility. 

The AAO finds that the applicant, by making an oral false claim to U.S. citizenship is inadmissible 
pursuant to section 212(a)(6)(C)(ii) of the Act for attempting to enter the United States by making a 
false claim to U.S. citizenship. The AAO also finds that the applicant is ineligible for the exception 
to the inadmissibility grounds under section 212(a)(6)(C)(ii)(II) of the Act. 

Matter of Martinez-Torres, 10 I&N Dec. 776 (Reg. Comm. 1964) held that an application for 
permission to reapply for adn~ission is denied, in the exercise of discretioa, to an alien who is 
mandatorily inadmissible to the United States under another section of the Act, and no purpose 
-would be served in granting the application. 

The applicant is inadmissible under the provisions of section 212(a)(6)(C)(ii) of the ,4ct and no 
waiver is available. Therefore, no purpose would be served in adjudicating the application to 
reapply for admission into the United States under sections 212(a)(9)(A)(iii) and 212(a)(9)(C)(ii) of 
the Act. As the applicant is statutorily inadmissible to the United States, the appeal will be 
dismissed as a matter of discretion. 

ORDER: The appeal is dismissed. 


