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Nationality Act, 8 U.S.C. § 1182(a)(9)(A)(iii)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Encloscd pleasc find the decision of the Administrative Appeals Office in your casc. All ol the documents
related to this matter have been returned Lo the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish 1o have considered, you may file a motion to reconsider or a motion (o reopen. The
specitic requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted 1o the ofTice that originally decided your case by filing a Form 1-290B, Notice ol Appeal or Mouon,
with o fee of $585. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank vou,

fy Rhew
Chicl, Administrative Appeals Olfice
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DISCUSSION: The Field Office Director, Dallas, Texas, denied the Application for Permission to
Reapply for Admission into the Uniled States after Deportation or Removal (Form 1-212) and 11 is
now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed.

The applicant is a native of India and citizen of Italy who, on September 16, 1991, was admitted to the
United States as a conditional resident. On August 5, 1993, the applicant’s conditions were removed
and the applicant became a lawful permanent resident of the United States. On June 26, 1998, the
applicant pled guilty to fraud and related activity in connection with access devices, spccifically,
~knowingly and with intent to defraud, use at least one unauthorized access device during a one-year
period belonging™ to another “and did, by such conduct obtain something of value aggregating in exccss
of $1.000 during that period of time,” in violation of 18 U.S.C. § 1029(a}(2). The applicant was
sentenced (o 15 months in jail and three years of probation.

On April 12, 2000, the applicant was placed into removal proceedings pursuant to sections
212(a)(2)(A)(i) and 237(a)(2)(A)iii) of the Immigration and Nationality Act (the Act), 8 US.C.
§8 1227(a)(2)(AX(i) and 1227(a)(2)(A)(iii), for being convicted of a crime involving moral turpitude
and for being convicted of an aggravated felony, specifically under section 101(a)(43)}(M) of the Act.
On May 18, 2000, the immigration judge ordered the applicant removed from the United States subject
to a Stipulated Request for Removal Order and Waiver of Hearing. On June 14, 2000, the applicant was
removed from the United States and returned to India.

On or about March 13, 2008, the applicant filed the Form [-212, indicating that he resided in Italy.
The applicant is permanently inadmissible under section 212(a)(9)(AXii} of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(ii} for having been convicted of an aggravated
felony. He sccks permission to reapply for admission into the United States under section
212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 1182(a)(9)(A)(iii) in order to remain in the United States and
reside with his naturalized U.S. citizen spouse and U.S. citizen children.

The field office dircctor determined that the applicant did not warrant a favorable exercisc of
discretion and denied the Form 1-212 accordingly. See Field Office Director's Decision, dated
November 17, 2009.

On appeal, counsel contends that the applicant has demonstrated that the favorable factor of extreme
hardship caused to the applicant’s U.S. citizen spouse and children overwheimingly outweighs the
unfavorable factor of his ten year old aggravated felony conviction. See Counsel’s Brief, dated
January 5, 2010. In support of his contentions, counsel submits the referenced brief and copies of
documentation already in the record. The entire record was reviewed in rendering a decision in this
case.

Section 212(a)(9) of the Act states in pertinent part:
(A)Certain aliens previously removed.-
(i) Arriving aliens.- Any alien who has been ordered removed

under section 235(b)(1) or at the end of proceedings under
section 240 initiated upon the alien’s arrival in the United
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States and who again seeks admission within five years of the
date of such removal (or within 20 years in the case of a
second or subsequent removal or at any time in the case of an
alien convicted of an aggravated felony) is inadmissible.

(11) Other aliens.-Any alien not described in clause (i) who-
(D has been ordered removed under section 240 or any
other provision of law, or

(I departed the United States while an order of
removal was outstanding, and who seeks admission
within 10 years of the date of such alien’s departure
or removal {or within 20 years of such date in the
case of a second or subsequent removal or af any
time in the case of an alien convicted of an
aggravated felony) is inadmissible.

(iii)  Exception.- Clauses (i} and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the [Secretary of Homeland Security] has
consented to the alien’s reapplying for admission.
[emphasis added]

(C) Aliens unlawfully present after previous immigration violations.-
(i) In general.-Any alien who-

(1) has been unlawfully present in the United States for an
aggregate period of more than 1 year, or

(II} has been ordered removed under section 235(b)(!),
section 240, or any other provision of law, and who enters
or attempts to reenter the United States without being
admitted is inadmissible.

(11) Exception.

Clause (1) shall not apply to an alien seeking admission more than 10 years
after the date of the alien's last departure from the United States if, prior (o
the alien's reembarkation at a place outside the United States or attempt to
be rcadmitted from a foreign contiguous territory, the {Secretary] has
consented to the alien’s reapplying for admission.

(i1iy Waiver
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The [Secretary], in the [Secretary's] discretion, may waive the application
of clause (i) in the case of an alien who is a VAWA self-petitioner if there
is a connection between—
(1) the alien's battering or subjection to extreme cruelty; and
(2) the alien’s removal, departure from the United States, reentry or
reentries into the United States; or attempted reentry into the United
States.

Scction 101(43) of the Act states in pertinent part:

(43) The term "aggravated felony"” means-

(M) an offense that-

(1) involves fraud or deceit in which the loss to the victim or
victims exceeds $10,000 . . .

Section 212(a)(2)(A)(i) of the Act states in pertinent part:
(1) Criminal and related grounds. —
(A)  Conviction of certain crimes. —

(1) In general. — Except as provided in clause (ii), any alicn
convicted of, or who admits having committed, or whoe admils
committing acts which constitute the essential elements of —

(I) a crime involving moral turpitude (other than a purely
political offense) or an attempt or conspiracy o commit such
a crime . . . is inadmissible.

(ITy a violation of (or conspiracy or attempt to violate) any
law or regulation of a State, the United States, or a foreign
country relating to a controlied substance (as defined in
section 102 of the Controlled Substances Act (21 U.S.C.
802)), is inadmissible.

Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraph
(AY (D), (B), (D), and (E) or subsection (a)(2) and subparagraph (A)(i)}(IT) of such
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subsection insofar as it relates to a single offense of simple possession of 30 grams or
less of marijuana . . . .

No waiver shall be provided under this subsection in the case of . . . an alien who has
previously been admitted to the United States as an alien lawfully admitted for
permancnt residence if either since the date of such admission the alien has been
convicted of an aggravated felony or the alien has not lawfully resided continuously
in the United States for a period of not less than 7 years immediately preceding the
date of initiation of proceedings to remove the alien from the United States . . .
[Emphasis added]

The record reflects that the applicant claims he has remained outside the United States since his
rcmoval and currently resides in Ttaly.'

The AAO finds that the applicant is inadmissible pursuant to section 212(a)(2)(A)(i)(1) of the Act,
8 U.S.C. § 1182(a)}2)(AXIXT), for having been convicted of fraud and related activity in connection
with access devices, a crime involving moral turpitude. To seek a waiver of this ground of
inadmissibility under section 212(h) of the Act, 8 U.S.C. § 1182(h), an applicant must file an
Application for Waiver of Grounds of Inadmissibility (Form I-601).

As required by 8 C.F.R. § 212.2(d), an immigrant visa applicant who is outside the United States and
requires both a waiver and permission to reapply for admission must simultaneously file the Form
[-601 and the Form 1-212 with the U.S. Consulate having jurisdiction over the applicant’s place of
residence. As the applicant has not complied with the regulatory requirements for filing the Form
[-212, the application in this matter was improperly filed. Accordingly, the appeal is dismissed.

Beyond the decision of the field office director, the AAQO finds that the applicant is ineligible for a
waiver under section 212(h) of the Act. The record reflects that the loss associated with the
applicant’s offense is $145,736. As such, the applicant is ineligible for a waiver under section 212(h)
of the Act as an alien convicted of an aggravated felony after having been lawfully admitted for
permanent residence. Therefore, the applicant is mandatorily inadmissible to the United States and
no purpose would be served in the fdvorablc exercise of discretion in adjudicating an application to
reapply for admission into the United States.”

ORDER: The appeal is dismissed.

"The AAQO notes that, if it is later found that the applicant illegally reentered the United States at any time after his 2000
departure, he is inadmissible pursuant to section 212(a)(9)(C)1) of the Act and is ineligible for permission to reapply for
admission until he has remained outside the Uniled States for a period of ten years. See Matter of Torres-Guarcia, 23 [&N
Dec. 866 (BIA 2006); Matter of Briones, 24 I&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 T&N Dec, 188
(BIA 2010),

* An application or petition that fails to comply with the technical requirements of the law may be denied by the AAO
even il the Service Center does not identity all of the grounds for denial in the initial decision. See Spencer Enterprives,
Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D, Cal. 2001), affd, 345 F.3d 683 (9" Cir. 2003); sec also Soltane v.
DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis),



