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DISCUSSION: The waiver application was denied by the District Director, Los Angeles,
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be sustained and the application will be approved.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1182(a)(2)(A)(1)(I), for having been convicted of crimes involving moral turpitude. The
applicant seeks a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h),
in order to remain in the United States with his U.S. citizen wife, son, and daughter.

The applicant filed a Form 1-485, Application to Register Permanent Residence or Adjust Status,
based on an underlying Form I-130, Petition for Alien Relative. On December 1, 1998, the applicant
filed a Form I-601, Application for Waiver of Grounds of Inadmissibility. On September 21, 2009,
the AAO requested that the applicant submit additional evidence. On November 23, 2009, the
applicant provided additional documentation in response to the request and the record is deemed
complete.

The district director concluded that the applicant failed to establish that his bar to admission would
impose extreme hardship on a qualifying relative and denied the waiver application accordingly.
Decision of the District Director, dated March 16, 2007.

On appeal, counsel asserts that the applicant's wife and children will experience hardship if the
applicant is compelled to reside outside the United States. Brief from Counsel, dated April 9, 2007.

In support of the application, the record contains, but is not limited to, a brief from counsel,
statements from the applicant's family members, copies of tax, business, and insurance records for
the applicant and his family, copies of birth records for the applicant's children, a copy of the
applicant's wife's naturalization certificate, documentation in connection with the applicant's
ownership of a home, school records for the applicant's children, and documentation relating to the
applicant's criminal history. The entire record was reviewed and considered in arriving at a decision
on the appeal.

Section 212(a)(2)(A) of the Act states, in pertinent part:

(1) [Alny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

O a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . .
is inadmissible.

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-
18 (BIA 1992), that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....



Page 3

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.

(Citations omitted.)

The record shows that the applicant has been convicted of multiple crimes. On May 4, 1982, he was
convicted of obstructing/resisting a public officer under section 148 of the California Penal Code, for
which he was sentenced to one day of imprisonment and 12 months of probation. On October 18,
1982, he was convicted of trespass: injury to property under section 602(j) of the California Penal
Code, for which he was sentenced to 30 days of imprisonment and three years of probation. On
April 20, 1983, he was convicted of petty theft under section 488 of the California Penal Code, for
which he was sentenced to twelve days of imprisonment and two years of probation. On November
1, 1983, the applicant was further convicted under section 537¢ of the California Penal Code for an
offense related to buying or selling property with identifying information removed, for which he was
sentenced to three years of probation.

On May 21, 1984 the applicant pled guilty in the Superior Court of California, Orange County, to
grand theft auto in violation of section 487.3 of the California Penal Code, and unlawful taking of an
automobile in violation of section 10851 of the California Vehicle Code. The applicant was
sentenced to one year of imprisonment (suspended) in State prison, one year of imprisonment in the
Orange County jail, and three years of probation.

On June 13, 1995, the applicant was further convicted in the Consolidated Superior/Municipal
Courts of Riverside County, California of cruelty to animals under section 597(b) of the California
Penal Code, and cock owning with intent to use for fighting under section 597j of the California
Penal Code. He was sentenced to two years of probation and a fine.

The applicant was charged with numerous other crimes in 1982 and 1983, yet the record lacks
complete documentation of the related proceedings. These charges include possession or
manufacturing to sell a dangerous weapon, permanent auto theft or temporarily depriving an owner
of possession, possession of burglary tools, driving with a suspended license, giving false
information to a peace officer, unlawful taking of a vehicle, and tampering with an automobile.

The applicant was found to be inadmissible to the United States pursuant to section
212(a)(2)(A)(A)(I) of the Act for having been convicted of crimes involving moral turpitude. The
applicant does not contest his inadmissibility on appeal. Upon examination of the record of the
applicant's convictions and related decisions of the Board of Immigration Appeals and Federal
courts, the AAO agrees that the applicant has been convicted of multiple crimes involving moral
turpitude, he is inadmissible under section 212(a)(2)(A)(i)(I) of the Act, and he requires a waiver of
his inadmissibility under section 212(h) of the Act.

Section 212(h) of the Act provides, in pertinent part, that:
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(1) The Attorney General [now Secretary, Homeland Security, “Secretary”’] may, in

his discretion, waive the application of subparagraphs (A)(i)(I) [or] (B) . . . of
subsection (a)(2). . . if -

(A)  in the case of any immigrant it is established to the satisfaction of
the Attorney General [Secretary] that —

(1) . . . the activities for which the alien is inadmissible
occurred more than 15 years before the date of the
alien’s application for a visa, admission, or
adjustment of status,

(i)  the admission to the United States of such alien
would not be contrary to the national welfare, safety,
or security of the United States, and

(iii)  the alien has been rehabilitated; or

(B)  in the case of an immigrant who is the spouse, parent, son, or
daughter of a citizen of the United States or an alien lawfully
admitted for permanent residence if it is established to the
satisfaction of the Attorney General [now the Secretary of
Homeland Security (Secretary)] that the alien's denial of
admission would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or daughter of
suchalien. . ..

In examining whether the applicant is eligible for a waiver, the AAO will first assess whether he
meets the requirements of section 212(h)(1)(A) of the Act. All of the applicant's criminal
convictions occurred more than 15 years ago. Thus, he meets the threshold requirement of section
212(h)(1)(A)(i) of the Act.

The record does not show that the admission of the applicant would be contrary to the national welfare,
safety, or security of the United States. While the applicant has been convicted of multiple theft-related
crimes, all of these offenses occurred 26 or more years ago. The applicant has not exhibited a
propensity to engage in further acts of theft. The applicant was convicted of two offenses related to
harms to animals associated with cock fighting. These offenses occurred over 15 years ago and the
applicant has not shown a propensity to further engage in activities that are harmful to animals. Nor
does the record show that the applicant has demonstrated violent behavior at any time. Thus, the record
does not show that admitting the applicant poses a threat to the national welfare, safety, or security of
the United States, as required by section 212(h)(1)(A)(ii) of the Act.

The applicant has shown that he has been sufficiently rehabilitated since his criminal activity, as
contemplated by section 212(h)(1)(A)(iii) of the Act. On appeal, counsel states that the applicant
married his wife in 1985 and that they have remained married, now with two U.S. citizen children
aged 16 and 20 as of the date of counsel's brief. Brief from Counsel at 2. Counsel indicates that the
applicant's wife explained that the applicant provides love, support, companionship, financial
stability, assistance, and a paternal influence for their children. Id at 4. Counsel asserts that the
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applicant is the sole economic provider for his family, and that they have medical insurance through
his employment. Id.

The applicant's wife stated that she and the applicant have been homeowners since 1985 and they
have paid taxes annually. Statement from the Applicant’s Wife, dated November 16, 1998. She
noted that the applicant pays for all of his family's expenses. Id at 1. She explained that they are
close as a family, and that the applicant is a good husband and father. Id. She provided that she
believes that the applicant has been rehabilitated and that he will not be involved in criminal activity
again. Id. at 2.

The applicant's daughter states that the applicant has always taught her and her brother "right from
wrong," and that he has learned from his mistakes. Statement from the Applicant's Daughter, dated
March 29, 2007. She indicates that the applicant has paid for her education at a community college
and for acar. /d. at 1.

The applicant's son expresses that he wishes to pursue study beyond high school and obtain a car,

and that he requires the applicant's support. Statement from the Applicant's Son, dated March 29,
2007.

The record contains tax records for the applicant that reflect that he was the sole income earner for
his family in 2005, and that his wife was listed as a housewife. The record further contains
documentation to support that the applicant provides health insurance for his family.

Based on the record, the applicant has supported his family economically and emotionally. He has
exhibited stability, in that he has purchased a home, engaged in consistent employment, taken
responsibility for the financial needs of his wife and children, and cultivated a stable family unit. He
has not been convicted of any further criminal activity since 1995, and the record does not show that
he has a propensity to commit further criminal acts. Thus, the applicant has established that he has
been rehabilitated, as required by section 212(h)(1)(A)(iii) of the Act.

Accordingly, the applicant meets the requirements of section 212(h)(1)(A) of the Act, and he is
statutorily eligible for consideration for a waiver.

Establishing eligibility for a waiver of inadmissibility does not create an entitlement to that relief.
All negative factors may be considered when deciding whether or not to grant a favorable exercise of
discretion. See Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999).

The negative factors in this case consist of the following:

The applicant has been convicted of multiple crimes, including crimes involving moral turpitude.

The positive factors in this case include:

The applicant has not been convicted of a crime in over 15 years, and with the exception of his
convictions for two offenses in 1995, his prior convictions and criminal acts occurred over 26 years

ago; the applicant has shown that he has been rehabilitated since his criminal activity; the applicant
serves as a good father and husband, and he supports his family financially and emotionally; the
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applicant has consistently worked and paid taxes in the United States; the applicant has purchased

property and shown an inclination for stability, and; the applicant's wife and children would endure
hardship should he be compelled to depart the United States.

While the applicant’s prior criminal activity cannot be condoned, the positive factors in this case
outweigh the negative factors.

In proceedings for an application for waiver of grounds of inadmissibility under section 212(h) of
the Act, the burden of establishing eligibility remains entirely with the applicant. Section 291 of the
Act, 8 US.C. § 1361. The applicant also bears the burden of persuasion. See Matter of Mendez-
Moralez, 21 1&N Dec. at 301 (applicant must show that he merits a favorable exercise of discretion).
In this case, the applicant has met his burden that he is eligible for a waiver and he merits approval
of his application.

ORDER: The appeal is sustained and the application is approved.




