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ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Encloseu please finu the uecision of the Administrative Appeals Office in your case. All of the documents 

related to this matter have been returned to the office that originally decided your case. Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 

specific requiremcnb for filing such a request can be found at 8 C.F.R. § 103.5. All motions must he 
submitted to the office that originally decided your case by filing a Form l-290B, Notice of Appeal or Motion. 

The fcc for a Form 1-290B is currently $585, but will increase to $630 on November 23. 2010. Any appeal or 

motion filed ()n or after November 23, 2010 must be filed with the $630 fee .. Plcase be aware that H C.F.R. ~ 

IOJ.S(a)(I)(i) requires that any motion must be filed within 30 days of the uecision that the motion seeks to 
reconsider or rcopen. 

Than,\~'u, 

ti.s..L 
erry Rhew 

Chief, Admini,tralive Appeals Office 

www,llscis.gov 



DISCUSSION: The Acting Director, Vennont Service Center, denied the Application for Permission 
to Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and the 
Administrative Appeals Office (AAO) dismissed the subsequent appeal and a motion to reconsider. 
The matter is now before the AAO on a second motion to reopen or reconsider. The motion will be 
granted. The AAO's previous order dismissing the appeal will be affirmed. 

The applicant is a native and citizen of Columbia who, on February 28, 1990, appeared at John F. 
Kennedy International Airport. The a Colombian passport containing a 
nonimmigrant visa bearing the name The applicant was placed into secondary 
inspections. Further investigation of the passport revealed that the passport informational page had been 
photo substituted and cut from another passpo nting these facts to the applicant, the 
applicant continued to insist that her name was ' The applicant eventually admitted to 
her true identity and was placed into immigration proceedings for fraud. On March 0, 1l)l)O, the 
immigration judge ordered the applicant removed from the United States. On March 8, 1l)l)O, the 
applicant was removed from the United States and returned to Columbia. 

On March 23, 1995, the applicant's then lawful permanent resident father filed a Petition for Alien 
Relative (Form 1-130) on behalf of the applicant, which was approved on November I, 1995. On 
November 28, 2000, the applicant filed an Application to Register Permanent Resident or Adjust 
Status (Form 1-485) based on the approved Form 1-130. On December 5, 2002, the applicant 
appeared at U.S, Citizenship and Immigration Services' (USCIS) New York City District Office. 
The applicant testified that she had entered the United States without inspection on June 7, 1990. On 
July 1,2003, the Form 1-485 was denied for fraud. On January 5, 2006, the applicant filed a second 
Form 1-485. On November 28, 2006, the applicant filed the Form 1-212, indicating that she 
continued to reside in the United States. The applicant is inadmissible under section 212(a)(9)(A)(ii) 
of the Immigration and Nationality Act (the Act), S U.S.c. § 1 1 82(a)(9)(A)(ii). She seeks permission 
to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 USc. 
§ 1 1 82(a)(l))(A)(iii) in order to reside in the United States with her now naturalized U.S. citizen 
father, lawful permanent resident mother, two U.S. citizen brothers and one lawful permanent 
resident brother. 

The acting director determined that the applicant did not warrant a favorable exercise of discretion 
and denied thc Form 1-212 accordingly. See Acting Director's Decision dated August 13, 2008. On 
July fl, 200l), the AAO dismissed the applicant's appeal because the applicant did not warrant a 
favorable exercise of discretion. Decision of MO, dated July 6, 2009. 

In his motion to reconsider, fonner counsel contended that the denial of the applicant's appeal was 
erroneous and that the appeal should have been granted. See Memorandllm in Sllpport of Motiol1 to 
Reopen, undated. In support of his contentions, former counsel submitted only the referenced 
memorandum. 

On April S, 2010, the AAO found that former counsel failed to state the reasons for reconsideration 
that were supported by any pertinent precedent decisions establishing that the AAO's decision was 
based on an incorrect application of law. Decision of MO, dated AprilS, 2010. 
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In her motion, counsel contends that the applicant was never admitted to the United States nor made an 
entry into the United States in 1990, Counsel contends that the applicant's U.S. citizen father had 
surgery for cataracts in 2007 and, due to his deteriorating health and illness it would be an 
extraordinary hardship to him if the applicant were removed from the United States. See Motio/l to 
Reopen or Rec()llSider, undated. In support of her contentions, counsel submits the referenced 
motion, medical documentation and copies of documentation already in the record. The entire record 
was reviewed in rendering a decision in this case. 

g C.F.R. § 103.5(a) provides, in pertinent part: 

(2) Requirements for motion to reopen. 
A motion to reopen must state the new facts to be provided in the 
reopened proceeding and be supported by affidavits or other 
documentary evidence. A motion to reopen an application or petition 
denied due to abandonment must be filed with evidence that the 
decision was in error because: 

a. The requested evidence was not material to the 
issue of eligibility; 

b. The required initial evidence was submitted with 
the application or petition, or the request for initial 
evidence or additional information or appearance 
was complied with during the allotted period; or 

c. The request for additional information or 
appearance was sent to an address other than that on 
the application, petition, or notice of representation, 
or that the applicant or petitioner advised the 
Service, in writing, of a change of address or 
change of representation subsequent to filing and 
before the Service's request was sent, and the 
request did not go to the new address. 

(3) Requirements for motion to reconsider. 
A motion to reconsider must state the reasons for reconsideration and 
be supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or Service 
policy. A motion to reconsider a decision on an application or petition 
must, when filed, also establish that the decision was incorrect based 
on the evidence of record at the time of the initial decision. 

In support of her motion to reconsider, counsel contends that the applicant was never admitted to the 
United States nor made an entry into the United States in 1990. The AAO linds that counsel" s 
contention appears to state that the AAO made an error in facts. The AAO finds that this office has 
never made a finding that the applicant was admitted to or entered the United States prior to hn 
removal in 1990. 
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In support of her motion to reconsider, counsel contends that the applicant was unaware that she would 
be barred if she reentered the United States after having left. The AAO finds that the applicant was 
provided with warnings that her reentry into the United States would have legal repercussions. Counsel 
states that the applicant is eligible to adjust status under section 24S(i) of the Act. The AAO finds that 
this office has never made a finding that the applicant was not eligible to adjust status under section 
245(i) of the Act. The AAO found that the applicant did not warrant a favorable exercise of 
discretion and eligibility under section 245(i) of the Act has no bearing on whether an applicant 
warrants a favorable exercise of discretion. 

Counsel fails to make any argument or provide pertinent precedent decisions to support a finding 
that the AAO incorrectly applied the law. Accordingly, the AAO finds that counsel failed to state 
reasons for reconsideration that are supported by any pertinent precedent decisions establishing that 
the AAO's decision was based on an incorrect application of law. 

In support of her motion to reopen, counsel contends that the applicant's U.S. clttzen [ather had 
surgery for cataracts in 2007 involving reconstructive surgery. She contends that, while the operation 
went well, the applicant's father has degenerated in the last two years. Counsel contends that the 
applicant's father is 84 years old and the doctor will not operate on him due to other complications. 
Counsel contends that the applicant's father requires constant assistance at his home and the applicant 
visits him weekly and calls on him daily. Counsel contends that the applicant's father stubbornly clings 
to living alone and will not live with his daughters or in a nursing home. Counsel contends that the 
applicant"s rather must see a doctor regularly. Counsel contends, therefore, that, due to the applicant's 
lather's deteriorating health and illness it would be an extraordinary hardship to him if the applicant 
were removed from the United States. See Motion to Reopen or Reconsider. The AAO tinds counsel's 
contentions unpcrsuasive. First, the medical documentation submitted by counsel is dated in 2()()7, 
prior to the AAO's decisions. Second, the medical documentation submitted by counsel consists of 
documentation in regard to a successful operation to correct a drooping eyelid due to an excess of skin 
in the lid. Third, the medical documentation does not reflect that the operation was for cataracts. 
f'ourth, the medical documentation reflects that the applicant was no! the emergency contact for her 
father, but the responsibility was placed upon another sibling. Fifth, the medical documentation docs 
not relleet that the applicant's father continues to require further surgery or care at this time. or that 
such care would be unavailable in the absence of the applicant. The evidence submitted docs not 
establish that the AAO's prior decision should be withdrawn. 

The applicant's evidence submitted on motion fails to establish that the acting dircctor's and the 
AAO's decisions to deny the application were made in error. As in all proceedings, the applicant 
bears the burden of proving eligibility for the benefit sought. Section 291 of the Act, 8 U.s.c. § 1361. 
Here, that burden has not been met. 

ORDER: The motion is granted. The AAO's decision, dated April 8, 2010, IS affirmed. The 
application is denied. 


