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DISCUSSION: The Field Office, Director, Newark, New Jersey denied the Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal (Form 
1-212) and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Ecuador who, on February 4, 1994, was apprehended by 
immigration officers. The applicant failed to provide his true identity to immigration officers. On 
February 4, 1994, the applicant was placed into immigration proceedings for having entered the United 
States without inspection on February 3, 1994. On August 3, 1994, the immigration judge ordered the 
applicant removed in absentia under the name "Luis Chapa-Sanchez." The applicant failed to depart the 
United States. 

On April 6, 2002, the applicant married his lawful permanent resident spouse in Tarrytown, New York. 
On August 17,2004, the applicant's spouse filed a Petition for Alien Relative (Form 1-130) on behalf of 
the applicant, which was denied on May 22, 2008. On June 22, 2010, the applicant filed the Form 1-212 
indicating that he continued to reside in the United States. The applicant is inadmissible under section 
212(a)(9)(A)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1182(a)(9)(A)(ii). He 
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of 
the Act, 8 U.S.c. § 1182(a)(9)(A)(iii) in order to reside in the United States with his now naturalized 
U.S. citizen spouse, two U.S. citizen children, two lawful permanent resident parents and one 
naturalized U.S. citizen brother. 

The field office director determined that the applicant was inadmissible to the United States pursuant 
to section 212(a)(6)(A)(i) of the Act, 8 U.S.c. § 1182(a)(6)(A)(i), as an alien present in the United 
States without inspection for which there is no waiver available. The field office director also found 
that the applicant did not warrant a favorable exercise of discretion and denied the Form 1-212 
accordingly. See Field Office Director's Decision dated July 28, 2010. 

On appeal, counsel contends that the applicant is deserving of the favorable exercise of the director's 
discretion. Counsel contends that, if the field office director grants the applicant's readmission 
pursuant to a grant of an application to reapply, section 212(a)(6)(A) of the Act is not a perpetual bar 
to admission. t Counsel contends that approval of a Form 1-212 is not dependent upon an individual 
having an avenue for adjustment of status and that based on an approved immediate relative visa 
petition and a grant of section 212(a)(9)(B)(v) of the Act unlawful presence waiver, the applicant 
would be able to receive an immediate relative visa.2

• See Counsel's Brief dated September 10, 

I Counsel's contention is unpersuasive. As discussed below, section 212(a)(6)(A) of the Act is a perpetual bar until an 

applicant departs the United States and there no waiver is available for this ground of inadmissibility. 

2 The AAO notes that the applicant is not currently inadmissible under section 212(a)(9)(B)(i)(I) or (II) of the Act; 

however, should the applicant wish to no longer be inadmissible pursuant to section 2l2(a)(6)(A) of the Act he will be 

required to depart the United States. As such, if the applicant departs the United States he will become inadmissible to 

the United States pursuant to section 212(a)(9)(B)(i)(II) of the Act, for accumulating more than a year of unlawful presence, 

from April I, 1997, the date on which unlawful presence provisions were enacted, until the date on which he departs the 

United States. To seek a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act, 8 U.S.c. § 1 I 82(a)(9)(B)(v), 

the applicant will need to file an Application for Waiver of Ground of Inadmissibility (Form 1-6(1) in conjunction with a 

new Form 1-212 in order to seek permission to reapply for admission with the u.s. Consulate ahroad having jurisdiction 

over his residence. 
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2010. In support of his contentions, counsel submits only the referenced brief. The entire record was 
considered in rendering a decision in this case. 

Section 212(a) of the Act provides in pertinent part: 

(6) Illegal entrants and immigration violators.-

(A) ALIENS PRESENT WITHOUT admission or parole.-

(i) In general.-An alien present in the United States without being 
admitted or paroled, or who arrives in the United States at any 
time or place other than as designated by the Attorney General, 
is inadmissible. 

(ii) Exception for certain battered women and children.-Clause (i) shall 
not apply to an alien who demonstrates that-

(I) the alien qualifies for immigrant status under subparagraph 
(A)(iii), (A)(iv), (B)(ii), or (B)(iii) of section 204(a)(I) 

(II) (a) the alien has been battered or subjected to extreme cruelty 
by a spouse or parent, or by a member of the spouse's or 
parent's family residing in the same household as the alien and 
the spouse or parent consented or acquiesced to such battery or 
cruelty, or (b) the alien's child has been battered or subjected to 
extreme cruelty by a spouse or parent of the alien (without the 
active participation of the alien in the battery or cruelty) or by a 
member of the spouse's or parent's family residing in the same 
household as the alien when the spouse or parent consented to 
or acquiesced in such battery or cruelty and the alien did not 
actively participate in such battery or cruelty, and 

(III) there was a substantial connection between the battery or 
cruelty described in subclause (I) or (II) and the alien's 
unlawful entry into the United States. 

The AAO notes that an exception to section 212(a)(6)(A)(i) of the Act is available to individuals 
described at section 212(a)(6)(A)(ii) of the Act, and there are no indications in the record that the 
applicant is or should be classified as such. The record fails to establish that the applicant is the 
beneficiary of any immigrant or nonimmigrant visa petition that would offer him a means of 
acquiring lawful residence in the United States. As such, the applicant does not have an immigrant 
petition or labor certification filed by the required deadline that would render his inadmissibility 
moot pursuant to section 24S(i) of the Act. The immigrant visa petition which was filed on behalf of 
the applicant and was subsequently denied was also not filed prior to the required deadline that 
would render his inadmissibility moot pursuant to section 24S(i) of the Act. Aliens present within the 
United States without admission or parole are statutorily ineligible for a waiver of inadmissibility. 
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Therefore, if an alien is present in the United States without admission or parole, the alien is subject 
to a permanent ground of inadmissibility. 

Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) held that an application for 
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is 
mandatorily inadmissible to the United States under another section of the Act, and no purpose 
would be served in granting the application. 

The applicant is subject to the provisions of section 212(a)(6)(A)(i) of the Act, which are very 
specific and applicable. Therefore, no purpose would be served in the favorable exercise of 
discretion in adjudicating the application to reapply for admission into the United States under 
section 212(a)(9)(A)(iii) of the Act. As the applicant is statutorily inadmissible to the United States, 
the appeal will be dismissed as a matter of discretion. 

ORDER: The appeal is dismissed. 


