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DISCUSSION: The Field Office Director, Santa Ana, California, denied the Application for
Permission to Reapply for Admission into the United States after Deportation or Removal (Form
1-212) and it is now before the Administrative Appeals Office (AAO) on appeal. The field office
dircctor’s decision will be withdrawn,

The applicant is a native and citizen of Mexico who, on February 10, 2004, was apprehended by
immigration officers. The applicant failed to provide his true identity to immigration officers. On the
same day, the applicant was voluntarily returned to Mexico under the name _

On November 25, 2009, the applicant filed an Application to Register Permanent Residence or
Adjust Status (Form [-485) based on an approved Petition for Alien Relative (Form I-130) filed on
his behalf by his lawful permanent resident father. The Form [-485 indicates that the applicant
entered the United States without inspection on November 20, 2000. On November 25, 2009, the
applicant filed the Form I1-212. During an interview in regard to the Form I-485, the applicant
admitted that he had reentered the United States without inspection immediately after having been
returned to Mexico. He seeks permission o reapply for admission into the United States under

section 212(a)(9)(C)(ii) of the Act, 8 U.S.C. § 1182(a)(9)(C)(ii) in order to reside in the United
States with his lawful permanent resident parents.

The field office director determined that the applicant is inadmissible pursuant to scction
212(a)(9)C)(1) of the Act, 8 U.S.C. § 1182(a}(9)(C)(1), for iliegally reentering the United States after
having accrued more than one year of unlawful presence. The field office director determined that
the applicant was not eligible to apply for permission to reapply for admission because he had not
remained outside the United States for the required ten years. The field office director denied the
Form {-212 accordingly. See Field Office Director’s Decision, dated June 30, 2010.

On appeal, counsel contends that the applicant was “deported™ without having the opportunity to
present his case to an immigration judge, was not advised of his rights, and was removed against his
will and desire." Counsel contends that the applicant is eligible for adjustment of status under the
Child Status Protcction Act (CSPA).? See Form I-2908, dated July 27, 2010. In support of his
contentions, counsel submits the referenced Form 1-290B, copies of memorandum and copies of
documentation already in the record. The entire record was reviewed in rendering a decision in this
casc.

Section 212(a)(9) of the Act states in pertinent part:

(C) Alicns unlawfully present after previous immigration violations.-

"The applicant was not removed from the United States, but voluntarily returned to Mexico in leu of proseculion.

> The AAQ notes that, while counsel contends that he is appealing the denial of the Form 1-485, the record reflects that
the Form [-485 has not yet been denied. As such, the AAO will consider counsel’s appeal to refer to the denial of the
Form I-212. The AAO has jurisdiction to review denials of applications for adjustment of status liled by alicns seeking
the bona fide marriage exemption and aliens in U or T nonimmigrant status. Section 245(e), (1) and (m) of the Act, 8
U.S.C. § 1255(e), (1), (m); 8 C.F.R. §§ 245.1(c)(8)(viii), 245.23(i), 245.24()(2). The AAO has no jurisdiction 1o review
denials of applications for adjustment of status under section 245(a) of the Act. 8 C.F.R, § 245.2(a)}(5)(ii).
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(i) In general.-Any alien who-

(1) has been unlawfully present in the United States for an
aggregate period of more than 1 year, or

(11) has been ordered removed under section 235(b)(1),
section 240, or any other provision of law, and who enters
or attempts to reenter the United States without being
admitted is inadmissible.

(11) Exception.

Clause (i) shall not apply to an alien seeking admission more than 10 years
after the date of the alien's last departure from the United States if, prior to
the alien's reembarkation at a place outside the United States or attempt to
be readmitted from a foreign contiguous territory, the [Secretary] has
consented to the alien's reapplying for admission.

(111) Waiver

The Secretary of Homeland Security may waive the application of clausc
(1) in the case of an alien who is a VAWA self-petitioner if there is a
connection between—

(1) the alien's battering or subjection to extreme cruelty; and

(2) the alien's removal, departure from the United States, reentry or
reentries into the United States; or attempted reentry into the United
Statcs.

The record reflects that, on February 10, 2004, when tmmigration officers apprehended the
applicant, the applicant was voluntarily returned to Mexico and was not returned to Mexico under an
order of removal. There is no evidence that the applicant has been ordered removed from the United
States at any other time. Furthermore, the record reflects that, while the applicant was present in the
United States from November 20, 2000 until February 10, 2004 without authorized stay, he did not
begin to accrue unlawful presence until May 28, 2003, the date on which he turned 18. The
applicant, therefore, only accrued 258 days of unlawful presence in the United States prior to
returning to Mexico on February 10, 2004 and subsequently returned to the United States without
inspection. Accordingly, the record does not establish that the applicant 1s inadmissible to the United
States pursuant to section 212(a)}(9}A) or 212(a)(9)C) of the Act.

The applicant is currently not required to apply for permission to reapply for admission to the United
States because there is no evidence in the record that the applicant has ever been removed from the
United States or departed the United States while an order of rcmoval was outstanding or that the
applicant accrued more than one year of unlawful presence prior to illegally returning to the United
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States. Since the applicant does not require permission to reapply for admission, the AAO withdraws
the decision of the field office director to deny the applicant’s Form 1-212 and remands the matter for
the director to continue adjudication of the applicant’s Form 1-485 since the Form 1-485 is still pending,

ORDER: The field office director's decision is withdrawn. The matter is remanded to the field
office director (o continue adjudication of the applicant’s Form [-485.




