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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the ollice that originally decided your case. Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or MOlion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires that any motion must be filed 

within 3D days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Chief, Administrative Appeals Office 
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DISCUSSION: The Field Office Director, Newark, New Jersey, denied the Application for 
Permission to Reapply for Admission into the United States after Deportation or Removal (Form 
1-212) and the Administrative Appeals Office (AAO) dismissed the subsequent appeal. The matter is 
now before the AAO on a motion to reopen or reconsider. The motion will be granted. The AAO's 
previous order dismissing the appeal will be affirmed. 

The applicant is a native and citizen of the Ukraine who, on December 10, 1997, was admitted to the 
United States as a nonimmigrant visitor. On December 2, 1998, the applicant filed an Application for 
Asylum and Withholding of Removal (Form 1-589). The applicant remained in the United States 
past her authorized stay, which expired on December 9, 1998. On June 10, 1999, the applicant's 
Form 1-589 was referred to an immigration judge and the applicant was placed into removal 

overstayed her nonimmigrant status. On May 5, 2000, the applicant married 
a naturalized U.S. citizen. On June 2, 2000, the applicant filed an 

Application to Register Permanent Residence or Adjust Status (Form 1-485) based on a Petition for 
Alien Relative (Form 1-130) filed on her behalf by _ On September 21, 2000, the 
immigration judge ordered the applicant removed in absentia. The applicant failed to depart the 
United States. 

On July 23, 20(H, the applicant filed a motion to reopen proceedings with the immigration judge. On 
August 3, 200l, the motion to reopen was denied. The applicant filed an appeal of the denial of the 
motion to reopen with the Board of Immigration Appeals (BIA). On November 18, 2002, the BlA 
dismissed the applicant's appeal. On November 5, 2003, the Form 1-485 and Form 1-130 were 
terminated. On May 14, 2003, _ filed a second Form 1-130 on behalf of the applicant, 
which was approved on October 2, 2003. On October 23, 2003, the applicant filed a second Form 
1-485 based on the approved Form 1-130. On December 20, 2007, the Form 1-485 was terminated. 
The applicant filed a motion to reopen before the BIA. On November 24, 2008, the BlA denied the 
applicant's motion. The applicant filed another motion to reopen with the BIA. On June 15, 2009. 
the BIA denied the applicant's motion. On July 15, 2009, the applicant tiled the Form 1-212. The 
applicant is inadmissible pursuant to section 212(a)(9)(A)(ii) of the Immigration and Nationality Act 
(the Act), 8 U.S.c. § 1182(a)(9)(A)(ii). She seeks permission to reapply for admission into the 
United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.c. § 1182(a)(9)(A)(iii) in order to 
reside in the United States with her naturalized U.S. citizen spouse, naturalized U.S. citizen adult 
daughter and lawful permanent resident adult son. 

The field office director determined that the applicant did not warrant a favorable exercise of 
discretion and denied the Form 1-212 accordingly. See Field Office Director's Decision. dated May 
6,2010. 

On appeal, counsel contended that the applicant had reasonable cause for failing to appear for her 
immigration hearing; and the field office director failed to weigh the substantial equities presented in 
the applicant's case and the applicant merits a favorable exercise of discretion. See Counsel's Brief, 
undated. In support of his contentions, counsel submitted the referenced brief; copies of 
correspondence; letters from the applicant's family members; recommendation letters; financial, 
employment and identity documentation; and copies of documentation already in the record. 
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In its December 27, 2010 decision, the AAO found that the favorable factors were outweighed by the 
unfavorable factors and aflirmed the director's decision to deny the application. 

In his motion to reopen and motion to reopen and motion to reconsider, counsel contends that there is 
additional evidence to be considered. See Form I-290B, dated January 24, 2011. In support of his 
contentions, counsel submits the referenced Form I-290B, letters from the grievance committee, an 
affidavit from the applicant, medical documentation and copies of documentation already in the 
record. The entire record was reviewed in rendering a decision in this case. 

8 C.F.R. § 103.5(a) provides, in pertinent part: 

(2) Requirements for motion to reopen. 
A motion to reopen must state the new facts to be provided in the 
reopened proceeding and be supported by affidavits or other 
documentary evidence. A motion to reopen an application or petition 
denied due to abandonment must be filed with evidence that the 
decision was in error because: 

a. The requested evidence was not material to the 
issue of eligibility; 

b. The required initial evidence was submitted with 
the application or petition, or the request for initial 
evidence or additional information or appearance 
was complied with during the allotted period; or 

c. The request for additional information or 
appearance was sent to an address other than that on 
the application, petition, or notice of representation, 
or that the applicant or petitioner advised the 
Service, in writing, of a change of address or 
change of representation subsequent to filing and 
before the Service's request was sent, and the 
request did not go to the new address. 

(3) Requirements for motion to reconsider. 
A motion to reconsider must state the reasons for reconsideration and 
be supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or Service 
policy. A motion to reconsider a decision on an application or petition 
must, when filed, also establish that the decision was incorrect based 
on the evidence of record at the time of the initial decision. 

In his motion to reopen, counsel states that there is additional evidence to be considered. Counsel 
submits letters from the State of New York Grievance Committee for the Tenth Judicial District 
concerning the applicant's grievance complaint against prior counsel and an aflidavit from the 
applicant in regard to her actions and counsel's actions during the time frame in question. See Form 
I-290B. The letters from the grievance committee do not indicate against which individual the 
applicant filed a complaint; however, for the purposes of this decision the AAO will presume that the 
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grievance committee is referring to the applicant's prior counsel. The second letter from the grievance 
committee finds that the applicant's grievance did not rise to the level warranting discipline but that a 
letter of caution was issued to applicant's prior counsel for her failure to monitor the applicant's legal 
matter for nearl y a year; however, counsel has failed to submit a copy of the response prepared and 
submitted by applicant's prior counsel referred to in the first letter from the grievance committee, As 
such, counsel has already failed to meet the requirements of Matter of Lozada, 19 I&N Dee, 637 (BlA 
1988), affd, 857 F,2d 10 (1st CiL 1988). The evidence submitted by counsel does not establish that the 
AAO's prior decision should be withdrawn. The AAO notes that, even if the applicant were able to 
establish ineffective assista,nce of counsel, as noted in the immigration judge's denial of the motion to 
reopen, the applicant failed to monitor the progress of her case or to keep in contact with her attorney. 
Furthermore, even if the applicant were able to establish that her failure to appear at the immigration 
hearing was solely due to ineffective assistance of counsel, the applicant continued to fail to comply 
with a removal order and the other negative factors in the applicant's case outweigh the positive factors. 

Counsel also submits medical documentation concerning the applicant's spouse. See Form /-290B. 
The medical documentation submitted by counsel consists of prescriptions and a letter from the 
applicant's spouse's doctor, dated January 21, 2011, indicating that the applicant's spouse is currently 
under medical care for Chronic Obstructive Pulmonary Disorder (COPD), asthma and diabetes type II. 
The letter indicates that the applicant's spouse is on januvia, albuterol and spiriva, is monitored 
closely, and seen in the office every three months for any changes or adjustments to his medications. 
The record does not reflect that the applicant's spouse suffers from any illness for which he would be 
unable to receive appropriate treatment in the absence of the applicant or in the Ukraine. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden 
of proof in these proceedings. Matter ofSoffici, 22 I&N Dec. 158,165 (Comm. 1998)(citing Matter 
of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972». The evidence submitted by 
counsel is not evidence of new facts that have developed since the AAO's decision and does not 
establish that the AAO's prior decision should be withdrawn. 

Counsel fails to make any argument or provide pertinent precedent decisions to support a finding 
that the AAO incorrectly applied the law. Accordingly, the AAO finds that counsel failed to state 
reasons for reconsideration that are supported by any pertinent precedent decisions establishing that 
the AAO's decision was based on an incorrect application of law. 

The petitioner's evidence submitted on motion fails to establish that the director's and the AAO's 
decisions to deny the applications were made in error. As in all proceedings, the applicant bears the 
burden of proving eligibility for the benefit sought. Section 291 of the Act, 8 U.s.c. § 1361. Here, that 
burden has not been met. 

ORDER: The motion is granted. The AAO's decision, dated December 27,2010, is affirmed. The 
application remains denied. 


