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Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

FILE: 

APPLICATION: Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal under section 212(a)(9)(A)(iii) of the Immigration and 
Nationality Act, 8 U.S.c. § 1182(a)(9)(A)(iii) 

ON BEHALF OF APPLICANT: Self-represented 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 
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DISCUSSION: The Field Office Director, San Antonio, Texas, denied the Application for Permission 
to Reapply for Admission into the United States after Deportation or Removal (Form 1-212) and it is 
now before the Administrative Appeals Office (AAO) on appeal. The field office director's decision 
will be withdrawn and the application remanded for entry of a new decision. 

The applicant is a native and citizen of Mexico who, on December 27, 2001, filed an Application to 
Register Permanent Residence or Adjust Status (Form 1-485) based on a Petition for Alien Relative 
(Form 1-130) filed on his behalf by his naturalized U.S. citizen spouse. The Form 1-485 indicates that 
the applicant entered the United States as a nonimmigrant visitor on December 26, 2001; however, 
the record does not contain evidence of the applicant's legal entry. On December 28, 2002, the 
applicant appeared at the Laredo, Texas port of entry. The applicant presented an advance parole 
document. The applicant was placed into secondary inspection. It was determined that the applicant was 
wanted for criminal proceedings in Webb County, Texas. The applicant was found to be inadmissible 
pursuant to section 212(a)(7)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.s.C 
§ 1182(a)(7)(A)(i)(I), for being an immigrant without valid documentation. On January 29, 2002, the 
applicant was expeditiously removed from the United States pursuant to section 235(b)(1) of the 
Act, 8 U.S.C. § 1225(b)(1). 

On December 30, 2002, the applicant appeared at the Laredo, Texas port of entry. The applicant 
presented an advance parole document. It was determined that the applicant was wanted for criminal 
proceedings in Webb County, Texas and the applicant was paroled into the United States for the sole 
purpose of criminal proceedings. On June 30, 2002, the applicant was placed into immigration 
proceedings. On January 27, 2003, the applicant pled guilty to possession of cocaine, more than 1 gram 
but less than 4 grams, in violation of section 481.115 of the Texas Health and Safety Code (THSC). The 
applicant was granted deferred adjudication and was sentenced to 5 years in jail, which were probated, 
and 240 hours of community service. On March 15, 2003, the Form 1-485 was denied. On October 24, 
2003, a Final Administrative Removal Order Under Section 238(b) of the Immigration and 
Nationality Act (Form I-851A) was issued finding the applicant to be removable as an aggravated 
felon under section 101(a)(43) of the Act. On October 27,2003, the applicant was removed from the 
United States and returned to Mexico. 

On August 19, 2010, the applicant filed the Form 1-212 indicating that he resides in Mexico. The 
applicant is inadmissible under section 212(a)(9)(A)(ii) of the Act, 8 U.S.C § 1182(a)(9)(A)(ii). He 
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of 
the Act, 8 U.S.C. § 1182(a)(9)(A)(iii) in order to reside in the United States with his naturalized U.S. 
citizen spouse and U.S. citizen child. 

The field office director determined that the applicant is inadmissible pursuant to section 
237(a)(2)(A)(iii) of the Act, 8 U.S.C § 1227(a)(2)(A)(iii), for being convicted of an aggravated 
felony. The field office director determined that no waiver was available to the applicant. The field 
office director denied the Form 1-212 accordingly. See Field Office Director's Decision, dated 
October 4,2010. 

On appeal, the applicant contends that he complied with all the requirements of his deferred 
adjudication and that, as such, he was not convicted because the case was subsequently dismissed. 
See Form I-290B, dated October 28, 2010. In support of his contentions, the applicant submits the 
referenced Form I-290B and a response from the Webb Country Sheriffs Office's Record and 



Page 3 

Identification Bureau stating that the applicant complied with deferred adjudication and that the case 
was dismissed. The entire record was reviewed in rendering a decision in this case. 

Section 212(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b )(1) or at the end of proceedings under 
section 240 initiated upon the alien's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other aliens.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any 
other provision of law, or 

(II) departed the United States while an order of 
removal was outstanding, and who seeks admission 
within 10 years of the date of such alien's departure 
or removal (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the [Secretary of Homeland Security] has 
consented to the alien's reapplying for admission. 

Section 212(a)(2)(A)(i) of the Act states in pertinent part: 

(1) Criminal and related grounds. -

(A) Conviction of certain crimes.-

(i) In general. - Except as provided in clause (ii), any alien 
convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -
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(II) a violation of (or conspiracy or attempt to violate) any 
law or regulation of a State, the United States, or a 
foreign country relating to a controlled substance (as 
defined in section 102 of the Controlled Substances Act 
(21 U.S.c. 802)), is inadmissible. 

Section 212(h) of the Act provides, in pertinent part, that: 

The Attorney General may, in his discretion, waive the application of subparagraph 
(A)(i)(I), (B), (D), and (E) or subsection (a)(2) and subparagraph (A)(i)(JJ) of such 
subsection insofar as it relates to a single offense of simple possession of 30 grams or 
less of marijuana .... (emphasis added.) 

The AAO finds that the field office director incorrectly found the applicant to be inadmissible under 
section 237(a)(2)(A)(iii) of the Act because section 237(a)(2)(A)(iii) of the Act does not refer to a 
ground of inadmissibility, but to a ground of removability. While such a ground of removability may 
be a factor to be considered in determining whether an applicant warrants a favorable exercise of 
discretion under section 212(a)(9)(A)(iii) of the Act, it is not dispositive as to whether an applicant is 
otherwise mandatorily inadmissible. The AAO finds that the field office director failed to identify a 
statutory ground of inadmissibility which would warrant the denial of the applicant's application for 
permission to reapply for admission. 

On appeal, the applicant contends that he has not been convicted of any crime because he received 
deferred adjudication and his case was dismissed; however, the applicant's contentions are 
unpersuasive. While the applicant received deferred adjudication and the applicant's case was 
dismissed, the applicant's conviction is still a conviction for immigration purposes because he pled 
guilty to the crime before being granted deferred adjudication and he was sentenced to five years in 
jail probated and community service. See Section 101 (a)( 48) of the Act. 

The AAO finds that the applicant is statutorily inadmissible pursuant to section 212(a)(2)(A)(i)(II) of 
the Act, 8 U.S.c. § 1182(a)(2)(A)(i)(II), for having been convicted of possession of cocaine, a crime 
related to a controlled substance. The Act makes it clear that a section 212(h) waiver is not available 
to an alien who has been convicted of a crime related to a controlled substance which is more than 
simple possession of 30 grams or less of marijuana. In this case, the applicant was convicted of more 
than simple possession of 30 grams or less of marijuana. The applicant is, therefore, ineligible for 
waiver consideration. 

Matter of Martinez-Torres, 10 I&N Dec. 776 (Reg. Comm. 1964) held that an application for 
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is 
statutorily inadmissible to the United States under another section of the Act, and no purpose would 
be served in granting the application. The applicant is subject to the provisions of section 
212(a)(2)(A)(i)(II) of the Act, which are very specific and applicable. No waiver is available to an 
alien who has been convicted of a crime related to the controlled substance if the crime is for more 
than simple possession of 30 grams or less of marijuana. Therefore, no purpose would be served in 
the favorable exercise of discretion in adjudicating the application to reapply for admission into the 
United States under section 212(a)(9)(A)(iii) of the Act. 
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Since the applicant is eligible to apply for permission to reapply for admission to the United States, 
the AAO withdraws the decision of the field office director to deny the applicant's Form 1-212 on the 
basis that the applicant is inadmissible under section 237(a)(2)(A)(iii) of the Act and no waiver is 
available. The matter shall be remanded to the field office director for proper adjudication of the 
application.1 

ORDER: The field office director's decision is withdrawn. The application is remanded to the 
field office director for entry of a new decision, which if adverse to the applicant, shall 
be certified to the AAO for review. 

1 The AAO notes that this decision has no bearing on whether the applicant does or does not warrant a favorable exercise 

of discretion. The AAO's decision merely withdraws the director's stated basis for the denial of the application and 

directs the director to review the applicant's Form 1-212 under the applicable standards for permission to reapply for 

admission under section 212(a)(9)(A)(iii) of the Act and pertinent case law. 


