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DISCUSSION: The Application for Pennission to Reapply for Admission After Deportation or 
Removal (Form 1-212) was denied by the Field Office Director, Vienna, Austria and is now before 
the Administrative Appeals Office (AAO) on appeal. The Fonn 1-212 was denied solely based on 
the denial of the Form 1-601. As the AAO has now found the applicant eligible for a waiver of 
inadmissibility under sections 212(a)(9)(B) and 212(i) of the Act, it will withdraw the Field Office 
Director's decision on the Fonn 1-212 and render a new decision. The appeal will be sustained. 

The applicant is a native and citizen of Albania who was found to be inadmissible to the United 
States pursuant to sections 212(a)(9)(B)(i)(Il) of the Immigration and Nationality Act (the Act), 8 
U.S.c. § 1182(a)(9)(B)(i)(II), and 212(a)(6)(C)(i) of the Act, 8 U.S.c. § 1182(a)(6)(C)(i). He seeks 
permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act, 
8 U.S.c. § 1182(a)(9)(A)(iii), in order to remain in the United States and reside with his U.S. citizen 
spouse and children. 

The Field Office Director detennined that the applicant was inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.c. § 1182(a)(9)(B)(i)(II), for having been 
unlawfully present in the United States for more than one year and again seeking admission within 
ten years of his last departure from the United States. He was also found to be inadmissible to the 
United States under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for procuring 
admission to the United States through fraud or misrepresentation. The applicant is also 
inadmissible pursuant to section 212(a)(9)(A)(ii) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(9)(A)(ii) because he failed to voluntary depart on or before July 30, 1998, as 
ordered by an Immigration Judge, and his order therefore converted into a removal order. The Field 
Office Director found that the applicant failed to overcome the grounds of inadmissibility and thus 
denied the Form 1-212 as a matter of discretion, as its approval would serve no purpose. Decision of 
the Field Office Director, dated January 22,2010. 

On appeal, counsel asserts that United States Citizenship and Immigration Services (USCIS) erred in 
finding that the applicant had failed to establish that his qualifying spouse would suffer extreme 
hardship. See Applicant's Briefin Support 0/1-601 and /-212 Appeal. 

Section 212(a)(9)(A) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(ii) Other aliens. - Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any other 
provision of law, or 

(II) departed the United States while an order of removal was 
outstanding, and seeks admission within 10 years of the date of 
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such alien's departure or removal (or within 20 years of such 
date in the case of a second or subsequent removal or at any 
time in the case of an aliens convicted of an aggravated felony) 
is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking 
admission within a period if, prior to the date of the alien's reembarkation at a 
place outside the United States or attempt to be admitted from foreign 
contiguous territory, the Attorney General [now Secretary, Homeland 
Security, "Secretary"] has consented to the alien's reapplying for admission. 

On July 16, 2008, the applicant was removed to Albania pursuant to an order of removal under 
section 240 of the Act, and as such, he is inadmissible under section 212(a)(9)(A) of the Act and 
must request permission to reapply for admission. 

A grant of permission to reapply for admission is a discretionary decision based on the weighing of 
negative and positive factors. The AAO has found that the applicant warrants a favorable exercise 
of discretion related to the adjudication of the Form 1-601. For the reasons stated in that finding, the 
AAO tinds that the applicant's Form 1-212 should also be granted as a matter of discretion. 

ORDER: The appeal is sustained. 


