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APPLICATION: Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal under section 212(a)(9)(C)(ii) of the Immigration and 

Nationality Act, 8 U.S.c. § 1182(a)(9)(C)(ii) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please he advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
suhmitted to thc office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires that any motion must be filed 

within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

t r 
~.n· d 

Perry Rhcw 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The District Director, San Francisco, California, denied the Application for 
Permission to Reapply for Admission into the United States after Deportation Of Removal (Form 
1-212) and the Administrative Appeals Office (AAO) dismissed a subsequent appeal. The AAO 
affirmed its decision in a motion to reconsider. Two subsequent motions to rcopen and reconsider 
were dismissed by the AAO. A motion to reopen and reconsider is now before the AAO. The 
motions will be dismissed. The application is denied. 

The applicant is a native and citizen of Mexico who, on January 13, 2000, was apprehended by 
immigration officers. The applicant testified that he had entered the United States without inspection 
and had resided in the United States since August 25, 1995. On January 13, 2HOO, the applicant was 
permitted to return to Mexico voluntarily. 

The applicant reentered the United States without a lawful admission or parole and without 
permission to reapply for admission on January 27, 2000. In August 2004, the applicant filed an 
Application to Register Permanent Residence or Adjust Status (Form 1-485) based on an approved 
Petition for Alien Relative (Form 1-130) filed on his behalf by his spouse. On the same day, the 
applicant filed the Form 1-212, indicating that he resided in the United States. On May Hi, 2005, the 
applicant appeared at U.S. Citizenship and Immigration Services' (USCIS) San Francisco, California 
District Office. The applicant testified that he had reentered the United States without inspection on 
January 27, 2000. The applicant is inadmissible under section 212(a)(9)(C)(i)(I) of the Immigration 
and Nationality Act (the Act), 8 U.S.c. § 1182(a)(9)(C)(i)(I), for illegally reentering the United 
States after having accrued more than one year of unlawful presence. He seeks permission to reapply 
for admission into the United States under section 212(a)(9)(C)(ii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(C)(ii) in order to remain in the United States and 
reside with his U.S. citizen spouse and children. 

The district director determined that the applicant is inadmissible pursuant to section 212(a)(9)(C)(i) 
of the Act, 8 U.S.C. § 1182(a)(9)(C)(i), for illegally reentering the United States after having accrued 
more than one year of unlawful presence. The district director determined that the applicant was not 
eligible to apply for permission to reapply for admission because he had not remained outside the 
United States for the required ten years. The district director denied the Form 1-212 accordingly. See 
District Director's Decision, dated September 14, 2005 

On March 26, 2009, the AAO dismissed the applicant's appeal, concurring with the district director 
that the applicant was inadmissible pursuant to section 212(a)(9)(C)(i) of the Act and is not eligible 
to apply for permission to reapply for admission because he had not remained outside the United 
States for the required ten years. Decision of AAO, dated March 26, 2009. 

The AAO dismissed the applicant's motion to reconsider, submitted in April 2009, noting again that 
the applicant was inadmissible pursuant to section 212(a)(9)(C)(i) of the Act and is not eligible to 
apply for permission to reapply for admission because he has not remained outside the United States 
for the reguired ten years. Decision of the AAO, dated July 16, 2009. 

In a motion to reopen and reconsider submitted in August 2009, the applicant's spouse contended 
that the AAO's decision was morally wrong in many different ways and went on to describe how the 
hardships the family would suffer if the applicant was denied admission could be avoided by 
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granting the applicant's Form 1-212. See Letter Accompanying Motion to Reopen and/or 
Reconsider, dated August 14, 2009. The AAO again dismissed the applicant's motion because he is 
inadmissible pursuant to section 212(a)(9)(C)(i) of the Act and is not eligible to apply for 
permission to reapply for admission because he has not remained outside the United States for the 
rcquired ten years. Decision of the MO, dated April 5, 2010. 

In a motion to reopen and reconsider filed in May 2010, a letter from the applicant· s spouse was 
submitted. See Letter from dated May 5, 2010. The AAO noted that the 
applicant's spouse did not satisfy either the requirements of a motion to reopen or a motion to 
reconsider and consequently dismissed the motions. Decision of the MO, datcd November 15, 
2010. 

In support of the instant motion to reopen and reconsider filed in December 2010, counsel submits 
the following: a brief, dated December 14, 2010; medical documentation pertaining to the 
applicant's spouse; letters from the applicant and his spouse; and a California Attorney Complaint 
Form in regards to Allison Dixon and a letter from the applicant's spouse in rcgards to the 
complaint. The entire record was reviewed in rendering a decision in this case. 

Section 212(a)(9) of the Act states in pertinent part: 

(C) Aliens unlawfully present after previous immigration violations.-

(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for an 
aggregate period of more than 1 year, or 

(II) has been ordered removed under section 235(b )(1), 
section 240, or any other provision of law, and who enters 
or attempts to reenter the United States without being 
admitted is inadmissible. [Emphasis added] 

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United States if, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted from a foreign contiguous 
territory, the Secretary has consented to the alien's reapplying for 
admission. The Secretary, in the Secretary's discretion, may waive the 
provisions of section 212(a)(9)(C)(i) in the case of an alien to whom the 
Secretary has granted classification under clause (iii), (iv), or (v) of 
section 204(a)(I)(A), or classification under clause (ii), (iii), or (iv) of 
section 204(a)(1)(B), in any case in which there is a connection between-

(1) the alien's having been battered or subjected to extreme cruelty; 
and 
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(2) the alien's--

(A) removal; 

(B) departure from the United States; 

(C) reentry or reentries into the United States; or 

(D) attempted reentry into the United States. 

8 C.F.R. § 103.5(a) provides, in pertinent part: 

(2) Requirements for motion to reopen. 

A motion to reopen must state the new facts to be provided in 
the reopened proceeding and be supported by affidavits or 
other documentary evidence ..... 

(3) Requirements for motion to reconsider. 

A motion to reconsider must state the reasons for 
reconsideration and be supported by any pertinent precedent 
decisions to establish that the decision was based on an 
incorrect application of law or Service policy. A motion to 
reconsider a decision on an application or petition must, when 
filed, also establish that the decision was incorrect based on the 
evidence of record at the time of the initial decision. 

In support of the instant motion, the applicant's spouse contends that she is severely handicapped and 
relies on her husband to care for her and their children on a daily basis. Letter from ••••••• 
dated December 15, 2010. Evidence of the applicant's spouse's medical condition and a Califol1lia 
Disabled Person Parking Placard has been submitted. In addition, counsel has submitted the Califol1lia 
Attol1ley Complaint Form completed by the applicant's spouse against her previous attorney, ••• 

and a letter from the applicant's spouse with respect to the complaint, dated December 15. 2010. 
Counsel contends that it is reasonably possible that the outcome of the applicant's case would have 
been dif1erent if the applicant's former attorney "correctly furnished the proofs and affidavits and 
detailed new facts and provided pertinent precedent decisions supporting the motion .... " See Brief ill 
Support of Reversal/Reconsideration, dated December 14, 2010. 

As previously noted, an alien who is inadmissible under section 212(a)(9)(C) of the Act may not 
apply for consent to reapply unless the alien has been outside the United States for more than ten 
years since the date of the alien's last departure from the United States. See Matter of Torres
Garcia, 23 I&N Dec. 866 (BIA 2006). In Duran Gonzalez v. DHS, 508 F.3d 1227 (9th Cir. 2(07). 
the Ninth Circuit overturned its previous decision, Perez Gonzalez v. Ashcroft, 379 F.3d 783 (9th 
Cir. 20(4), and deferred to the BIA's holding that section 212(a)(9)(C)(i) of the Act bars aliens 
subject to its provisions from receiving discretionary waivers of inadmissibility prior to the 
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expiration of the ten-year bar. The Ninth Circuit clarified that its holding in Duran Gonzalez applies 
retroactively, even to those aliens who had Form 1-212 applications pending before Perez Gonzalez 
was overturned. Morales-Izquierdo v. DHS, 600 F.3d. 1076 (9th Cir. 20lO). See also NUllez-Reves 
v. Holder, 646 F.3d 684 (9th Cir. 2(11) (stating that the general default principle is that a court's 
decisions apply retroactively to all cases still pending before the courts). 

Even if an applicant has established that his or her family will suffer harm if he or she has to leave 
the United States and/or that the applicant suffered as a result of ineffective assistance of counsell, 
when an applicant is inadmissible under section 212(a)(9)(C)(i) of the Act, he or she must apply for 
permission to reapply for admission from outside the United States and only after he or she has 
remained outside the United States for a period of ten years. An applicant will be required to show 
proof of residence outside the United States for the full ten-year period before he or she is eligible to 
file for permission to reapply for admission. As such, a motion to reopen and reconsider would only 
warrant reopening of an applicant's case if it is established that the applicant is currently outside the 
United States and that he or she has been outside tbe United States for tbe past ten years. 

The record clearly establishes that the applicant is currently present in the United States and has been 
in the United States since 2000. Counsel does not dispute this fact. The AAO therefore, finds that 
the applicant is ineligible to apply for permission to reapply for admission at this time, irrespective 
of the hardship documentation and previous attorney complaint form submitted by counsel with the 
instant motion. There can be no basis for a motion to reconsider until such time that an applicant 
becomes eligible for permission to reapply for admission. As discussed in length in its prior 
decisions, the AAO finds that the applicant is ineligible to apply for permission to reapply for 
admission because he is inadmissible pursuant to section 212(a)(9)(C)(i) of the Act and has not 
remained outside the United States for the required ten years. Thus, the motion to reopen and 
reconsider is dismissed and the order dismissing the appeal is affirmed. 

ORDER: The motion to reopen and reconsider is dismissed. The order dismissing the appeal will 
be affirmed. 

j Any appl:al or motion based upon a claim of ineffective assistance of counsel requires: (1) theft the claim be supported by an 

affidavit of the allegedly aggrieved respondent setting forth in detail the agreement that was entered into with counsel with 

respect to the actions to he taken and what representations counsel did or did not make to the respondent in this regard, (2) 

that counsel whose integrity or competence is being impugned be informed of the allegations leveled against him and be 

given an opportunily 10 respond, and (3) that the appeal or motion reflect whether a complaint has been filed wilh appropriate 

disciplinary authorities with respect to any violation of counsel's ethical or legal responsibilities, and if nOl, why not. Matter 

of Lozada, 19 I&N Dec. 637 (BIA 1988), affd, 857 F.2d 10 (1st Cir. 1988). The AAO notes that the compielcd Stale llar of 

California Attorney Complaint Form submitled by counsel does not establish that the attorney referenced was informed of the 

allegations and was given an opportunity to respond and moreover, counsel has not established that the complaint has been 

filed with the appropriuic authorities. Nevertheless, as noted above, even if these requirements have been mel, the applicanl 

remains ineligible to apply for permission to reapply for admission at this time because he is inadmissible under section 

212(a)(9)(C)(i) of Ihc Acl and has not resided oUlside the United States for a ten·year period, as outlined in delail above. 


