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DISCUSSION: The Field Office Director, Vienna, Austria, denicd the Application for Permission 1o
Reapply for Admission into the United States after Deportation or Removal (Form [-212) and it is
now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Macedonia who was removed {rom
the United States pursuant to an order of removal on April 26, 2008, The applicant is inudmissible
pursudnt to scction 21 2(a}{9) A1) of the Immigration and Nationality Act (the Act), 8 UL5.C.§
LIS2(a)(9)A)I1). He secks permission to reapply Tor admission into the United States under scction
22N A)IL) of the Act, 8 US.C. § TI82(a)(VYAXiii) in order to reside in the United States with
his U.S. Citizen spouse and children.

The Field Office Director determined that because the applicant did not qualify for a waiver ot
inadmissibility under section 212GH(OHBI(Xv) of the Act, the Form 1-212 was denied as a matier of
discretion because granting the permission would serve no purpose.  See Field Office Director's
Decision, dated July 22, 2010.

On appeal counsel requests that once the 1-601 waiver application is granted, the I-212 application
be remanded to the Field Office Director for an cvaluation of whether the applicant merits
favorable exercise of discretion,

The record includes, but is not limited to, financial and medical documents, evidence of removal and
criminal proceedings, documentation of birth, marriage, residence, and citizenship, statemients from
the applicant and his spouse, letters from family, friends, and members of the communiiy,
psychological evaluations, other applications and petitions filed on behall of the applicant, and
photographs. The entire record was reviewed and considered in rendering a deciston on the appeal.

Section 212(a)9) of the Act states in pertinent part:

(A)Certain alicns previously removed. -

(i) Other aliens.-Any alien not described in clause (i) who-

(1) has been ordered removed under section 240 or any
other provision of law, or

(1N departed the United States while an order of
removal was outstanding, and who secks admission
within 10 years of the date of such alien’s departure
or removal (or within 20 years of such date in the
case of a second or subsequent removal or at any
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time in the case of an alien convicted of an
aggravaled felony) 1s inadmissible.

(11) Exception.- Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period it, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory. the Secretary has consented to the alien’s
reapplying for admission.

The record reflects that the applicant entered the United States without inspection on December [ 3.
1997, The applicant was issued a Notice to Appear in removal proceedings under section 240 of the
Act on December 13, 1997, He filed a Form [-589, Application for Asylum und for Withholding ot
Removal. on March 31, 1998, The immigration judge denicd his applications for asylum and
withholding of removal. granting him voluntary departure on Scptember §4. 1998 The applicant
failed to post his voluntary departure bond within the time allotted. A subsequent appeal was
dismissed by the Board of Immigration Appeals (BIA) on June 21, 2002, and the applicant was
granted an additional 30 days to depart the United States. The applicant then tiled a Petition tor
Review on July 1, 2002 with the Ninth Circuit Court of Appeals, which was denied on December 8.
2003, The applicant departed the United States on April 26, 2008. The applicant is, therefore.
madmissible pursuant to section 212(a)}(9)(AXi1) of the Act for a period of 10 years from the date ol
his lust departure and requires permission to reapply for admission into the United States under
section 21 2(adN(A)(iii) of the Act.

The Field Oftfice Director found the applicant was also inadmissible under section 212(a {9 BY )11}
of the Act, and that he had not demonstrated he qualified for a waiver of that inadmissibility. Field
Office Director’s Decision, dated July 22, 2010, The AAQ affirmed this finding, noting that it is
unclear whether the applicant is also inadmissible under section 212(a)(2)(A) of the Act for having
been convicted of a crime involving moral turpitude, or whether he has by fraud or willlul
misrepresentation attempted to procure a visa to the United States under section 212(a)(6)(C) of the
Act. Mauter of Martinez-Torres, 10 1&N Dec. 776 (reg. Comm. 1964) held that an application tor
permission to reapply for admission is denied, in the exercise of discretion, to an alien who Is
mandatorily madmissible to the Untted States under another section of the Act, and no purpose
would be served in granting the application.  As the applicant remains inadmissible under section
212¢)(9)B)Y()(1T) of the Act no purpose would be served in granting the applicants F'orm [-212.

Scction 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant o

establish he s cligible for the benefit sought.  Here, the applicant has not met that burden.
Accordingly. the appeal will be dismissed.

ORDER: The appeal is dismissed.



