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DISCUSSION: The waiver application was denied by the Acting Field Office Director, New
Orleans, Louisiana and the matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The applicant 1s a native and citizen of Nicaragua who was found to be inadmissible to the United
States pursuant to section 212(a)(9)C)(i)(II) of the Immigration and Nationality Act (the Act),
8U.S.C. § 1182(a)(9)(C)(i)II) for having been ordered removed from the United States and,
thereafter, reentering without being admitted. The applicant seeks an exception under section
212(a)(9)(C)(11) of the Act, 8 U.S.C. § 1182(a)(9)(C)(ii), in order to reside in the United States.

The Acting Field Office Director found that the applicant did not warrant a favorable exercise of
discretion and denied the Form I-601, Application for Waiver of Grounds of Inadmissibility,
accordingly. Acting Field Office Director’s Decision, dated July 15, 2009,

On appeal, counsel asserts that the Acting Field Office Director erred in denying the waiver
application and that the applicant and his U.S. citizen son will both suffer extreme hardship if he is
not allowed to remain in the United States. Form I-290B, Notice of Appeal or Motion, dated August
11, 2009.

The record of proceeding includes, but is not limited to, the following evidence: counsel’s brief; a
statement from the applicant; records relating to the applicant’s immigration history: and
documentation of the applicant’s arrest and conviction for driving under the influence. The entire
record was reviewed and all relevant evidence considered in reaching a decision on the appeal.

Section 212(a)(9)(C) of the Act states in pertinent part:
(C) Aliens unlawfully present after previous immigration violations.-

(1) In general.-Any alien who-

(IT) has been ordered removed under section 235(b)(1), section
240, or any other provision of law, and who enters or attempts to
reenter the United States without being admitted is tnadmissible.

(11} Exception—Clause (i} shall not apply to an alien seeking admission
more than [0 years after the date of the alien’s last departure from the
United States 1f . . . the Attorney General [now the Secretary of Homeland
Security] has consented to the alien’s reapplying for admission....

In the present case, the record reflects that the applicant first entered the United States without
inspection on October 7, 1986. On August 24, 1988, an immigration judge granted the applicant
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voluntary departure until November 30, 1988. The applicant appealed the immigration judge’s order
to the Board of Immigration Appeals (BIA) and, on September 17, 1990, the BIA affirmed the
immigation judge’s decision, granting the applicant voluntary departure until October 5, 1990. The
applicant did not comply and remained in the United States until he was removed on April 17, 1997.
He reentered the United States without inspection on December 30, 1998. Based on this history, the
applicant 1s inadmissible pursuant to section 212(a)(INCYi)II) of the Act, 8 U.S.C.
§ 1182(a)(9)C)(1)(1I) for having been ordered removed and reentering the United States without
being admitted.

The applicant 1n the present case 1s seeking adjustment under section 202 of the Nicaraguan and
Central American Relief Act (NACARA), which requires that he be a citizen of Nicaragua or Cuba
and have been continuously physically present in the United States since December 1, 1995,
excluding any periods of absence not exceeding 180 days in total. While the record establishes that
the applicant is a citizen of Nicaragua, it also indicates that he was absent from the United States
from April 17, 1997 until December 30, 1998 a period of approximately 18 months. Therefore, the
applicant 1s not eligible for NACARA adjustment and the AAQO finds that no purpose would be
served by a consideration of his waiver application.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to
establish that he is eligible for the benefit sought. Here the applicant has not met that burden.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



