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Date: AUG 2 1 2013 

IN RE: Applicant: 

APPLICATION: 

Office: UAL TIM ORE 

U.S. Departlllent of HomeWid Security 
U.S. Citizenship and Immigration Servic.es 
Administrative Appeals Office (AAO) 
20 Ma5sachilsetts Ave., N. W ., MS 2090 
Washingt,on, DC 2. 05~9-.7090 u.s. Liti.Zensfii . . .. . . ······ . . p 
and Ifilmigtation 
Se.rvices 

FILE: 

Application for Permission to Reapply for Admission irito the United 5;tites ~fter 
Deportation or Removal under section 212(a)(9)(A)(lii) of the Immigration and 
Nati9gality Act, 8 U.S.C. § 1182(a)(9)(A)(iii) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please fmd the de.cision of the Administrative Appeals Office (AAO) in your case. This is a non­
precedent decision. The AAO does not announce new constructions of law nor establish agen:cy policy 
through non-precedent decisions. 

Thank you, 

~~ e;.M~,t ... 
· Ron Rosenberg 

Chief, Administrative Appeals Office 

www.uscis.gov 
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l)lSCUSSJON: The iipplicl!tion for permission to reapply for admission after removal was denied 1 

by the District Director, Baltimore, M11ryland, 11nd is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be sustained. The applicant's application for permission to 
.reapply for admission will be conditionally approved. 

The applicant is a native and citizen of El Sa,lvador who en_tered the United States without inspection 
in 1983 and subsequently filed a Request for Asylum. The applicant's request for asylum and 
voluntary departure were denied in August 1984 and the applicailt was ordered deported. Decision 
of(he Immigration Judge, dated August 6, 1984. The record establishes that the applicant remained 
in the United States and failed to depart from the United States. 

Tbe district di_rector found that 1the applicant had failed to establish that he merited favorable 
oonsideration. The applicant's Fomt J-212, AppliClltion for Permission to Reapply for Admission 
into the United States after Deportation or Removal (Form I-212) wa,s denied accordingly. Decision 
of the District Director, dated September 13, 2012. 

In support of the a:ppeiil, counsel for tb~ applicant submits a brief and a psychological evaluation 
pertaining to the applicant. The entire record was reviewed 11nd considered in rendering this decision. 

Sectjon Z12(a)(9) of the Act states in pertinent part: 

(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed 
under section 235(b )(1) or at the end of proceedings under 
section · 240 initiated upon the. 11lieri's arrival in the United 
States and who again seeks admission within five years of the 
date of such removal (or within 20 years in the case of a 
second or subsequent re~ovai or at any time in the case of an 
alien convicted of an aggravated felony) is inadmissible. 

(ii) Other ali~ns.-Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any 
other provision of law, or 

) 

(II) departed the United States while an order of 
removal was outstanding, ll,nd who seeks 11droission 
within 10 years of the date· of such alien's depart\lre 
or rel1)oval (or within 20 years of such date in the 
case of a second or subsequent removal or at any 
time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 
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(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date of 
the alien's reembatkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Secretary has. consented to the alien's 
reapplying for admission. 

The record reflects that the applicant was ordered deported from the United States in August 1984. 
The applicant's deportation order will, therefore, render him inadmissible pursuant to section 
212(a)(9)(A)(ii) of the Act upon his departure from the United States, and he will require pennission 
to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act. The 
applicant may apply for conditional approval of Form I-212 under 8 C.F.R. § 212.20) before 
departing the United States, notwithstanding his. iP.eligibility for adjustment of . status. See 
instructions for Form /-212. The approval of Form I-212 under t.bese circumst_ances is conditioned 
upon the applicant's departure from the United States, and the Field Office Director with jurisdiCtion 
over the applic::wt' s place of residence has jurisdiction over the application, irrespective of Whether a 
waiver under section 212(g), (h),(i), or 2l2(a)(9)(B)(v) is needed. See Instructions for Form /-212, 
Appendix/. 

In Matter of '[irz, 14 I&N Dec, 371 (Reg. Comm. 1973), the Regional Commissioner listed the 
following factors to be considered in the adjudication of a FollJl 1-212: 

The basis for deportation; recency of deportation; length of reside~ce in 
the United States; applican.t's moral character; his respect for law and 
order; evidence of refotmation and rehabilitation; family-responsibilities; 
any inadmissibility under other sections of law; hardship involved to 
bh:ns.elf and others; and the need for his services in the United States. 

In the instant case, the applicant submits documentation establishing his ties to the United States, 
including the presenCe of his U.S. citizen spouse, his spouse's tWo children, who he helped raise, and 
tb.eir grandchildren. The record further establishes that the applicant has been residing in the United 
States for almost three decades. In addition, a letter has been provided establishing the applieant's 
gainf:u,l empl0yment, since 1994, earning $12.00 an hour. See Letter from _ 

- dated February 23, 2011.. Moreover, evidence has been provided establishing 
extensive community tjes to tb.e United States as a result of having resided in the United Statessinee 
1983, including home ownership, the payment of taxes and support letters from long-term friends. 

1 It is ~lso 110te<l. th~t the applicant, upoil departure from the United States, will have accrued over a year of unlawful 

presence in the United States from Aprill, 1997, the effective date of the unlawful presence provisions of the Act, until 

the <:Ieite of the applicant's departure. As such, the applicant will be_ inadmissible pursuant to section 212(a)(9)(B)(i)(II) 

of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B)(i)(ll). In order to s(!e).( a waiver of iiladmi~sibility 

under this provision, the applicant will be required to file a Form I-601 waiver application together with his application 

for an immigrant vis_a. 
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Finally, a statement h(;!._s been provided from the applicant's U.S. Citizen spouse.· The ~pplicant's 
Spouse details that she migrated to the United States in 1982 and began a romantic relationship with 
the applicant shortly thereafter. .She . notes that l;le helped rai~e her two young children after their 
biological father was killed. The applicant's spouse maintains thaJ ·her ·hu.sband financially 
supported her and he~; children and he is the only father they kilow. In 1999, the applicant's spouse 
explains that she and her husband bought a, h01:li~ w}J.ere they currently live with her soil, her 

. q~u~ter, her daughter's husband and the thtee gr~dchild,en. I,p. ~OJO, t.he applicant's spouse states 
. th~t her husb(lp.d hCid a heart attack and they have many .meqical expenses; .She (;Oncludes that she, 
her children and her grand~hildren love the applicantand want him to remain irt the United StC:ttes a,s 
he provides the family with emotional and financi•d s~pport:. tetter from , dated 
MCI.y 2l, ZOlO. Counsel, on appeal, references the prohlen}atic cou,ntry cond_itions in 
Tl~e AAO notes that the u.s. Government continues to grant El Salvadorans living in the United 
States temporary Protected Statu's (TPS), thu.s confirmip.g (he difficult conditions in El Salvador. 

u 
Tije favorable {(lctors in this matter are the 'hardships th~ applicant's U~S. citizen spo.:use, children 
and grandchildren would face if the applicant were to relocate to El Salvador, regardless of whether 
they · accompanied the.· applicant or remained iP. the Un,ited St~tes, the approval Of the Petition for 
Alien Relative (Form I-130) filed on behalf of·the applicant in May 1997,the applicant's long-term 
gainful employment i.n the l!n.ited States, his comirmnity ties artd the passage ofalniost three decades 
since the applicant was ordered removed._ The u#{avorable factors in this matter ate the applicant's 
emry without inspection in 1983, the d'eport:ation order i_ss:ued to (he applicant in 1984, t~e 
applic@J's fa,_Uure to depart pursuant to the deportation otdet, and periods of unatJ,thorized 'presence 
and employllient in the United ·States. · · · · 

. . 
·· The · applicant's violations of immigration la,w CantJ.ot be ~ondoned, but it is noted that the .applicant 

bas peen residing in the United States for almost three decades. The Cl.Pplicant has a U.S. citizen 
sp·ouse who lie h.as be~n with for aimost thirty years and married to for over fiHeen years, The 
record indiCates that the applicant has been gaiq_{lJlly employed for almost two decades with ·the same 

·· employer. 

In application proceedings, it i.s the applicant'S burden to establish eligibility for the immigr~tion 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has be~n met. 

OR:i>ER: The applicant's Fortn I-212 appeal is granted ~md the application is approved, with 
~pproval conditioned ?n the applicant's departure from the;! United States. 


