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DISCUSSION: The Form I-601, Application for Waiver of Ground of Inadmissibility (Form
1-601), the Form I-212, Application for Permission to Reapply for Admission Into the United States
After Deportation or Removal (Form [-212) and the Form 1-485, Application to Register Permanent
Residence or Adjust Status (Form 1-485) were concurrently denied by the Field Office Director,
Santa Ana,-California, and are now before the. Admmlstratlve Appeals Office (AAO) on appeal. The
appeal is dismissed.

The record establishes that the applicant is a native and citizen of Mexico who entered the United
States without being admitted in 1994. She obtained V|l nonimmigrant status on August 20, 2002
and in July 2003, the applicant departed the United States and returned to Mexico. In July 2003. the
applicant attempted to procure entry to the United States stating she had V1 status, but had no visa
and was returned to Mexico. The applicant re-entered the United States without being admitted in
August 2003 and has remained in the United States to date. Record of Sworn Statement in Affidavit
Form, dated September 6, 2011. The applicant was fonlmd to be inadmissible to the United Slales
under section 212(a)(9}B)(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.

1182(a)(9)(B)(i)(1I), for having been unlawfully present m the United States for more than one ycal
The applicant was also found to be inadmissible under 212(a)(9)(C)(iX(]) of the Act, 8 U.S.C.
§1182(a)(9)(C)(i)(I) based on the applicant’s entry w1thout being admitted in August 2003 after
having been unlawfully present in the United States for jan aggregate period of more than one year.
The applicant seeks a waiver of inadmissibility in order to reside in the United States with her U.S.
citizen spouse and children. '

The field office director noted that there was no waiver available to the applicant based on her
inadmissibility under section 212(a)(9)(C)(i)(I) of the Act because she had not waited outside the
United States for 10 years as required by law. The applicant’s Form 1-601, Application for Waiver
of Grounds of Excludability (Form I-601) was denied accordingly. In addition, the applicant’s Form
[-485, Application to Adjust Status, and the Form 1-212} Application for Permission to Reapply for
Admission into the United States, were concurrently denied. Decision of the Field Office Director.,
dated December 29, 2011.

On appeal, counsel contends that the applicant is not inadmissible under section 212(a)(9X(C)()((I)
of the Act because she was never the subject of an order of expedited removal. In addition, counsel
contends that the applicant is eligible to adjust status because she is the beneficiary of an approved
immigrant petition with a priority date prior to April 30} 2001. See Form [-290B, Notice of Appedl,
dated January 11, 2012.

Section 212(a)(9) of the Act provides, in pertinent part:
(B) Aliens Unlawfully Present.-

(i) In general. - -Any alien (other than an alien lawfully admitted for
permanent residence) who-
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"~ (II) has been unlawfully pre
~ States for-one year or mg
~seeks admission within-10
-such alien's departure or

United States, is inadmissi

sent in the United
re, and who again
years of the date of
removal from the

ible.

. (v) Waiver. — The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the
case of an immigrant who is the spouse or son or daughter-of a
"United States citizen or of an alien lawfully admitted for permanent

residence, if it is established to

the satisfaction of the Attorney

General [Secretary] that the refusal of admission to such immigrant
alien ‘'would result in-extreme hardshlp to the citizen or lawfully
resident spouse.or parent of such ahen :

(C) Aliens qnlawfully present after previoUs immigration violations.- -

() In general..QAny alien who- |

() has been uniawfully present in

the United States for an

aggregate period of more than,l-year, or

(IT) has Been ordered removed ﬁmder section 235(b)(1)‘

section 240 ‘or any other provision

of law,

and who enters or attempts to reenter the United States
without being admitted is inadmissible..

(i1) Exception.- Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the
United States if, prior to the alien's reemlbarkation at a place outside the
United States or attempt to be readmitted, from a foreign contiguous -

territory, the Secretary has consented
admission. :

To begin, the record does not indicate that a determinati

to the alien's reapplying for

on was made that the applicant was subject

to an order of expedited removal. The AAO concurs with the Field Office Director that the applicant

is inadmissible under section 212(a)(9)(C)(i)(I) of the A
United States without being admitted after having been
an aggregate period of more than one year.

An alien who is inadmissible under s‘e'etion 212(,a)(9)((4

Act based on her August 2003 entry to the
unlawfully present in the United States for

) of the Act may not apply for consent 10

, reapply unless the alien has been outside the United Stal

es for more than 10 years since the date of
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the alien's last departure from the United States. See Matier of Torre.vJGclrc'icl, 23 1&N Dec. 866
(BIA 2006); Matter of Briones, 24 1&N Dec. 355 (BIA! 2007); and Matter of Diaz and Lopez, 25
I&N Dec. 188 (BIA 2010). Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it
must be the case that the applicant’s last departure was at least ten years ago, the applicant has
remained outside the United States and USCIS has consented to the applicant’s reapplying for
admission. In the present matter, the applicant is currently residing in the United States and did not
remain outside the United States for ten years since her last departure in 2003. She is currently
statutorily ineligible to apply for permission to reapply fof admission. As such, no purpose would be
served in adjudicating her waiver under section 212(a)(9)(B)(v) of the Act.

. As for counsel’s assertion that the applicant is eligible to ladjust status based on the approved Form I-
1-130 with a priority date of January 26, 1998, the AAQ cannot exercise appellate jurisdiction over
additional matters on its own volition, or at the request of an applicant or petitioner.. As a "statement
of general . . . applicability and future effect designed to implement, interpret, or prescribe law or
policy," the creation of appeal rights for adjustment application denials meets the definition of an
agency "rule" under section 551 of the Administrative Procedure Act. The granting of appeal rights
has a "substantive legal effect” because it is creating a new administrative "right,” and it involves an
economic interest (the fee). "If.a rule creates rights, a551gns duties, or imposes obligations, the basic
tenor of which is not already outlined in the law itself, then it is substantive." La Casa Del
Convaleciente v. Sullivan, 965 F.2d 1175, 1178 (1* Cir. 1992) All substantive or tegislative rule
making requires notice and comment in the Federal Register. . |

"The AAO does not have jurisdiction over denials of a Form [-485 adjustment application filed under
section 245 of the Immigration and Nationality Act. Any'l evidence concerning whether the applicant
is in fact eligible to adjust status must be submitted to the field office director pursuant to the laws

and regulations in place.'

Having found the applicant statutorily ineligible for relief at this time, no purpose would be served in
discussing whether she has established extreme hardshlip to a qualifying relative or whether she
merits a waiver as a matter of discretion. In proceedings for application for waiver of grounds of
inadmissibility, the burden of proving eligibility remains entirely with the applicant. Section 291 of
the Act, 8 U.S.C. § 1361. Here, the applxcant has not met that burden. Accordingly, the appeal will
be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.

' The AAO notes that the Field Office Director issued one decision denying the applicant’s Forms 1-601, Form 1-212,
and Form 1-485 and informing the applicant that an'appeal could be[submitted to the AAO. As there is no appeal from a
denial of a Form 1-485 Application to Adjust Status, the director [should have issued a separate decision denying the
Form 1-485 and providing instructions concerning the procedure for filing of a motion to reopen with the Field Oftice
that denied the application. '




